
voi* 7iir.3 ALLAHABAD SEKIES. 61

refused to perform his contract to submit to arbitration. ^And one 
o f the arbitrators, a witness in this case, has sworn that the arbitra
tors did not decide the case because the parties were contentious 
among themselves.”  The Jadge, in appeal, held that the mere act 
o f filing this suit on the part of the plaintiff is tantamount to a 
refusal to perform his contract in the sense of s, 21’ of the Specific 
Relief Act. W e  cannot take this view ; and we hold that the 
contract, the existence of*Which would bar a suit under the cir
cumstances contemplated by this section, must be an operati\re 
contract and not a contract broken up by the conduct of all the 
parties to it, W « allow the appeal, and setting aside the decree 
o f the lower appellate Court, remit the appeal for determination 
on the merits, under s. 562 of the Civil Procedure Code. Costs 
will be costs in the cause.

1 _______________  ■ Jppsal allowed.

Before Mr. Justice Brodhursi and Mr. Justice Tyrrell,

D H AN AK  SINGH a n d  othisks ( D e f e n d a n t s ) u. CHAIN SUKS ( P l a i n t i f f ) .*  

Lambardar and co-skurer^ Suit by co-sharer for profits— Burden of proof-~

Act X I I  of 1881 (N .-W . P. R ‘.nl Aci), s. 209.

Wkea a co-sharer claims a diyiclend on the full rental of the mabal, and the liim- 
b»t«lar pteads in reply that the actual collection fell short of that rental, the burden 
of jn-oof lies on the c(J-sharer to show that the clefieieiit collection was attributable to 
the conduct of the lambardar, in the sense of s. 209 of the N .-W . P. Rent Act (XIX 
of 1881), before he can succeed io getting a decree for a sum in excess of the actaal 
collections.

.T he plaintiff in this suit, a recorded co-sharer in a mabal, sued 
the'(defendant, the lambardar, for his share of the profits, claiming 
in respect o f the foil rental o f the mahal The Assistant Collector 
trying the smt gave the plaintiff a decree for profits calculated oa 
what the defendant andrthe patwari said had been collected, on the 
ground that it was for the plaintiff to prove that more was collected, 

,or that the defendant was able to collect more, which he had not 
done. On appeal to the District Court the plaintiff contended that he 
was entitled,to a share of profits calculated on the fall rental of the 
mahal, and ^hat i f  the lambardar asserted that he had collected 
less than the full rental, the burden of proving that fact rested

’̂ »Secoud» Appeal No, 160 of 1385, from a decree of 0. Daniell, Esq., Dis
trict Judge of FarukhaV^nd, ilated the 32th November, 1884. modifying a decree of 
Pandit Mahfira] NaraiUj Assistant CoUectoE of the first class, Fmikhabad,^ dated 
-tlie :29th March, 1884,, '
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on him, au(̂  also of showing ho was nnal)le to collect the full 
reutal owinff to circumstances wliich would relieve }iim of the 
responsibility of accounting to the shareholders for the full rentul. 
TheTDistrict Jiid^e allowed this contention ; and, ns the defendant 
had not proved that he had not collected the full rental, and liad 
not shown that he was nnavoidablj prevented from  collecting^ Ijg 
gave the plaintiff a decree for the amount be claimed.

The heirs o f the lambardar appealed to the High Court,

Mr. Cnrapiet, for the appellants.

Mnnshi Hanuman Prasad and Mmishi Madho Prasad, for tlia 
respondent.

B r odh u rst  and T yr r el l , J J .— The burden o f  p ro o f has been 
wrongly laid by the appellate Court on the lambarddr in this case* 
When a co-sharer claims a dividend on the fu ll rental, and the 
lambardar pleads in reply that the actual collection fell short o f 
that rental, it is incumbent on the co-sharer to show that the defi
cient collection was attributable to the conduct o f the lambardar 
in the sense of s. 209 of the Rent Act, before he can succeed in ^jet- 
ting a decree for a sum in excess of the actual GoUeqtioHs. Tiie 
Court below hns ruled erroneously to tlie contrary effect* and wo 
must m odify his decree to this extent.

The appeal is allowed, with costs in proportion to the aiTiomit 
by whicli the decree will be thus reduced.

Appeal allowed»
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Bvfove Sir TF- Comer Peiheran, Kt., Chief Justice, nnd Mr. Justice OUlfic.ld, 

CHHIDDIT (Debekdant) v. JJAKPAT and othbhs (Plaintiffs). *

Jurisdiction-̂ Civil and Feveme Conrts-̂ Suii bri leasee of oacupanct/̂ lennntfor 
recovery of possession-~Act X ll of {N.-̂ W. P. Rent {yt).

S. 9^ (n) of the N.-'W. P. Rent Act (X.IL o£ 1881) is a^pUcaW'ft to a btjIV 
by the lessee of an occupanoy-tenaBt to recover poassssion of the land umler 
the lease, from which the lessor has ejected him ; and such a suit is cxclush'ely 
cog-nizable by the Tievenue Courts. Muhammad ZaJci y . llasfat Shan ( 1) and 
Bibhaii V. Parfnh Singh f2) diathiguisbcd.

* Seootsd Appeal 1S9 oi 1885, from a deoree of: Maulvi Muhamwacl Ahdul 
Baisit, Subo>dinate Judge of Mampuri, dafced the , 17th '‘̂ epfceniber,. ISSi, yetamftc!' 
a decree,of, Maulvi, Sakhawat A.U, MunsH of Etah, dated.the 27th June, 1884 ■

(1) Weekly Notes, 1882, p. 61, (2) I. L. R., G All.,,81*'


