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of Farukhabad) rejected the application on the ground fhat it was
barred by limitation. The Court was of opinion that the decree-
holder should have applied for execution within three years from
the date of the decree, as provided by art. 179, sch. ii of the
Limitation Act, inasmuch as the decree could have heen executed
against the judgment-debtor personally from it$ date, although
it could not have been executed against the mortgaged property
till the expiration of fBur months from its date, and no snch
applieation having been made, the present application was barred.

On appeal E)y the decrec-holder the lower appellate Court
(District Judge of Farukhabad) affirmed the order of the Court
of first instance.

The decree-holder appealed to the High Court, contending that
the application was not barred by limitation,

Munshi Kashi Prasad, for the appellant.

The respondent was not represented,

BropHEUEST and TYRRELL, JJ.—The Courts below were wrong
in applying the provisions of art. 179, sch. ii of the Limitation
Act to this case. The decree made on the 8th December, 1881
provided” expressly that the decree-holder might not apply for its
execution till after expiry of four months from that date, that is
to say, till after the 8th of April, 1882. Therefore the limitation
of art. 178 applies to the case before us. The deeree-holder has
three years from the date when the right to ask for exccution
accréied to him. His application of the 17th February, 1885, being
within three years from the 8th April, 1882, is not barred. The

appeal is decreed with costs.
Appeal allowed,

Lo

Before Mr. Justice Brodhurst and Ar, Jusiice Tyrrell,
TAHAL (Poarntrr) v, BISHESHAR Axp axorath (DErENDANTS).*
Agreement to refer to wbitration—— Refusal to refer—Suit in respeet of muiter agreed
t0 be refirred—-Pleadings—Act Iof 1877 (Speeific Relief Aet), 8 21,
L]

One of the parties to a contract to vefer a countroversy to arbiteution brought

a suit for part of the subject-matter referred, The defevdants pleaded the bar of

* Second .l\ppﬂiﬂ Wo. 149 of 1885, from a desree of M. 8. Howell, Eag . District

‘Fudge of Mirzapur, dated the 9th Jaanary, 1385, reversing

Maula Bakhsh, Mansif of Mirzapur, dated the 23vd dugust, 1884,
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2 91 of the Spedfic Relief Act, but did not allege in their answer to the plaint thab
the plaintiff refused to perform Lis contract.

Held that the mere act of filing the suib on the part of the plaintiff was nod

tantafonnh 1o a refusal te perform bis cuntract, in the sense of 8. 31 of the
Bpecific Relief Act,

The contract, the existence of which would bar a suit under the circumstances
contemplated by s. 21 of the Specific Relisf Act, must be an vperative contract, and
nob a contract broken rp Ly the conduct of all the ;Jurtie;s to it,

Tug plaintiff in this suit claimed possession of a house. He
alleged that many years ago he and his brother, the father of the
first defendant, Disheshar, and grand-father of the second def'end-
ant, Khannu, bad made a division of their ancestral propextv,
that the house in question, which was a part of such property, fell
to the plaintiff’s share ; and that he had been wroungfully dispos-
gessed of it by the defendants. The defendants pleaded—(i) that
there had been an agreement between the plainiiff and themselves
1o refer the matter to arbitration, and that the suit was barred
by the last paragraph of s. 21 of the Specific Relief Act; and (ii)
that there had been no such division of property as alleged by the
plaintiff; and that, assuming that snch division had been made, the
plaintiff was entitled to one-half of the honse only.

Upon the first of these contentions, the Court of first¥instance
(Munsif of Mirzapuar) observed as follows:—* I have very eurefully
considered the objection founded on the concluding paragraph of
s. 21 of the Specific Relief Act, und the eonclusion to which I have
come is ndverse to the defendants. To succeed in that plea,the
defendant must, in my opinion, prove that the plaintiff has réfused
to perform the contract to refer to arbitration. Lhis has not been
done—~not even alleged nor suggested—=by the defendauts: on the
contrary, one of their witnesses, Debi Prasad, gives as a reason
why there was no award, that which T think to be equully the
fault of the defendants. He says:—¢No award has been deli-
vered ; since the agreement the parties have quarrelled, and the
present suit has been instituted ; therefore no award was made.’
I understand biin to mean that neither party abidqdr by the con-

tract, and therefore thore was no award.  This appears to me fo

be the luw itsell. As an authority, if needed, 1 re[u- to Koomud
Chundsr Dass v, 6/mmf¢'r Kang Movkerjee (1),

(1) L Li B, 3 Cale. 408,

Tho plaintifs own
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explanation why he would not conform to the aforesaid ggreement
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is, that the arbitrators had refused to decide, and that some of ¥

them have died since the institution of the suit. The first por-
tion of this statement is disputed, as the pleader for the defend-
ants contends that the arbitrators did not refuse ; but whetber
they did or did not refuse is, [ think, immaterial, since it is now

admitied that some_of them are dead ; and, t].n:. being so, I huld -
that the ameemeut has cBnsed to be operative between the par- -

ties (Russell On Arbitration, p. 155). It has been also ur ged that
as the arbitrators, who are stated to be now dead, were alive, and
21l were willing %0 adjudicate, at the time the suit was brought,
the question of the liability of the plaintif under the agreemens
should be determined as it then stood : that, looking at it in that
aspect, I should hold the present sait to be barred by s. 21 of the
Specific Relief Act, and relegate the plaintiff to a fresh suit.
This seems to me a too inequitable view of the matter, and I
cannot adopt it, I therefore hold that nothing has been shown to
bar the present suit.”” On tho merits of the suit the Court found
that there hud been a division of the ancestral estate, and that the
house in question had fallen to the plaintiff’s share, and had been
Reld by bim for forty years. The Court accordingly decreed the suit.

The defendants appealed 1o the District Judge of Mirzapur.
DUpon the question whether the suit was -barred by s. 21 of the
Specific Relief Act, the Judge observed : —% The Munsif seems to
have drawn the conclusion that both parties agreed to revoke
the reference to arbitration ; for he says, ‘I understand him (Debi
Prasad) to mean that neither party abided by the contract, and
therefore there was no award” ButIdo not think that more can be
deduced from the witness’s words than that the parties guarrelled
in the course of the arbitration, and thereupon the plaintiff rushed
into court. MNow this, I think, amounted to a refusal to perform
his share of the contract, He had contracted to await and abide by
the award of the arbitrators. Instead of doing this, be rushed into
court before the avbitrators had had time to complete the inquiry
upon which they had entered. This ease, then, is clearly dis-
t,moulshablefrom Koomud. Chunder Dass ve Chunder Kant Muoker]ea

(1.), clted by the Munsif, where the referénce to arbitration had been

@) L La &, 5 Cale. 468, -
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contingent, but when the contingency arose, the defendants omitted
to call upon the plaintiff to carry out his contract to refer the dis-
pute to arbitration, and, in consequence of this omission and of the
plaintif’s omission to bring the case before the arbitrator, the case
never came before the arbitrator ab all. That precedent merely
shows that from the mere omission of the plaintiff to bring the case

_before the arbitrator, it cannot be inferred that he has refused to

allow it to go before the arbitrator, and the same rule is lnid down
in Atma Rai v. Sheobaran Rai (1). But here the caso was actually
before the arbitrators, and the plaintiff tried to withdraw it from
their cognizance by filing this suit. Under these circumstances, I
think the suit is barred. The cause of action is said to have
accrued on the 17th January, 1882, and the house in suit was ad-
mittedly one of the two houses specified in the agrecment of tha
18th May, 1883 ; and it is clear, therefore, that the subjact of the
present suit is one of the sanects that the plaintiff had contractod
to refer. The Munsif assigns another reason for holding that the
suit is not barred, namely, that somo of the arbitrators being
admittedly now dead, the agreement had ceased to be operative,
But I think that ‘the existence of such contract’ in s. 21; means
¢ the existence of such contract at the time of 1nsb1tumou of the
suit,” as clearly appears from the context. Whether or "ot the
plaintiff may be entitled to institute a suit after the death of some
or all of the persons named as arbitrators, he was not entitled te
institute the present suit at a time when all those persons were
alive. I reverse the Munsif’s decree, and dismisy the suit with
costs in both Courts.” ’

The plaintiff appealed to the High Court, contending that the
suit was not barred by s. 21 of the Specific Relief Act,

Munshi Kashi Prasad, for the appellant,
Baba Ram Das Chakarbati, for the respondents,

Bropuurst and Tyreery, JJ.—It is admitted in this case that
the parties agreed to an arbitration on the 18th May, 1883. One
of them has brought this suit for part of the subject-matter rofer~
red to the arbitrators more than a year after that date. The
defendants plead the bar of s. 21 of the Specific Relief Act, but
they do notallege in their answer to the plaint that the plamtxﬂ:

(1), Weekly Notes, 1882, p. 58,
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refused to perform his contract to submit to arbitration. _And one
of the arbitrators, a witness in this case, has sworn that the arbitra-
tors did not decide the case because ¢“ the parties were contentious
among themselves.” The Judge, in appeal, held that the merd act
of filing this suit on the part of the plaintiff is tantamount to a
refusal to perform his contract in the sense of s. 217of the Specific
Relief Acht. We cannot take this view ; and we hold that the
contract, the existence of 4vhich would bar a suit under the cir-
cumstances contemplated by this sestion, must be an operative
contract and not a contract broken up by the conduct of all the
parties to it. We allow the appeal, and setting aside the decree
of the lower appellate Conrt, remit the appeal for determination
on the merits, under s, 562 of the Civil Procedure Code. Costs

will be costs in the cause.
Appeal allowed.

Before My. Justice Brodhurst and Mr. Justice Tyrrell,

DHANAK BINGH axp ormers (DEFENDANTS) oo CHAIN SUKH (PLAINTIFF).*
Lanbardar and co-sharer—Suit by co-sharer for profits— Burden of proof—
Act XITof 1881 (N.-W. P. Rt Act), s, 209,

TWhen a co-sharer ciaims a dividend on the full rental of the mahdl, and the lam-«
bewlir pleagds in reply that the actual collection fell short of that rental, the burden
of proof lies on the ed-sharer to show that the deficient collection was attributable to
the conduct of the lambardir, in the sense of 8. 209 of the N.-W, P, Rent Act (XIT
of 1881), before he can succeed in getting a decree for a sumn in excess of the actual
collections.

Tue plaintiff in this suit, a recorded co-sharer in 2 mabil, sued
the’ defendant, the lambardar, for his shave of the profits, claiming
in respect of the full rental of the mahal. The Assistant Collector
trying the suit gave the plainiiff a decree for profits calculated on
what the defendant and the. patwéri said had been collected, on tha
ground that it was for the plaintiff to prove 't.hat more was collected,
,or that the defendant was able to collect more, which. he had not
done. On appeal to the District Court the plaintiff’ contended that he
was entitled to a share of profits calculated on the full rental of the
mabdl, and fhat if the lambardér asserted that he had collected
less than the full rental, the burden of proving that fact rested

* Seconde Appeal No, 160 of 1885, from a decerecof (I J. Daniell, Fsq,; Dis-

triet Judge of Faruklabad, dated the 13th November, 1884, modifying a decree of
Pandit Mahieaj Narain, Assistant Collector of the first class, Farukhabad, dated
Alie 29th Mareh, 1884, - - ‘ ’
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