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aside the orders of the Magistrate and the District Judge, he will
stand acquitted. If he has not found bail and is in custody he
will be at once released ; if he has, no further order will be

.
necessary. o '
Coniction set aside.

APPELLATE CIVIL.

Before Mr, Justice Straiyht and Mr. Justice Tyrrell.
UDIT SINGI (Pramxtirs) ». PADARATH SINGH anp avoruee
(DEFENDANTS). *
&
Pre-emption—2dortgage by conditional sule—Act XV of 1877 (Limitation dct),
sch. ii, No. 120~ Time firon which period of limitation begins fo run.

A mortgagee under a deed of mortgage by condilional sale obtained a final
order for foreclosure under Regulation XVII of 1806 in December, 1875. 'He
then sued fo have the conditional sale declarcd absolute and for possession of *
the mortgaged pruperty, obtaining a decree for the relici sought in April, 1881,

In & guit for pre-emption in respect of the mortgage,—hcld, with reference
to art, 120, sch. ii of the Limitation Act, which was applicable to the case, that
the pre-emptor’s full right to impesch the sale had not acerued until 1he mort-
gagee Lad obtained the decree of April, 1881, declaring the conditional sale abso-
lute and giving him possession, Rasil Tal v. Gajraf Singh (1) and Prag Chaubey
v. Bhajan Chaudhri (2) referred o, i

Tre plaintiff in this suit claimed to enforce the x'igﬁt of pre-
emption in respect of a mortgage by conditional sale, dated the
23rd March, 1868, made by the defendant Chatarpal Singh to the
defendant Padarath 8ingh. The mortgagee had applied under
Regalation XVII of 1805 for foruclosare of the mortgage, o the

. . P . <
21st April, 1873, and the year of grace allowed by that Regulation
had expired on the 24th Blay, 1874, and a proceeding by the
District Conrt foreclosing the mortgage had heen drawn up on
the 8th December, 1875, Ile had sabscquently suod to have the
conditional sale declared absolute and for possession of the morte
gaged property, and had obtained a decree on the 28th April, 1883,
for the relief claimed. On the 80th November, 1883, he had
obtained possession of the mortgaged property in exceution of
that decree. This suit was instituted on the 27th- March, 1884.

* Second Appeal No. 112 of 1885, from a decree of Rai Raghtuath St
Subordina.tp Judge of Gurakhpur, dated the 31st July, 1884, affirming o deerco af; ~
Munshi Shiva Sahai, Mungif of Basti, dated the 5ih May, 1884, * -

(1) L LR, 4 ALL 414, () L Iu B, 4 ALL 201,
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The defendant Padarath S8ingh, the mortgagee, set vpeas,a defence
that the snit was barred by limitation.

The Goart of first instance (Munsif of quh) held thaf the
guit was barved by No. 120, seh. ii of the Limitation Aet, com-
puting the period of limitation from the 8th Decunbm 1875, Tt
observed as follows : “It has been raled in the fol Iomno- deci-
sions that in cases of conditional sales the term .of limitation for
a pre-emptive suit should” be calenlated from the date of fore=
closure— Nath Prasad v. Ram Paltan Ram (1) and Ashik Ali v.
Mathure Kandu (2). The case last cited is similar to the present.
1 therefore, witidut disposing of the other issues, dismiss the
plaintiff’s claim with costs,””

On appeal the lower appellate Court (Subordinate Judge of
Gorakhpur) concurred with the Munsif that the suit was. barred
by limitation under art. 120, but computed the period of limita-
tion from the 24th May, 1874, the date of the expiration of the
year of grace,

The plaintiff appealed to the High Court, eontending that the
period ¢f limitation should be computed from the date the mort-
gages had obtained possession in execution of his decree.

Linla Lulta Prasad, for the appellant.
Mr. Carapiet, for the respondent.

Straigar, J.—The article of the Limitation Law admittedly
applicable to this case is art. 120, and the only question is, from
what “point are the six years to bes held to commence. Now,
“although the final order for the foreclosure was madein December,
1875, Padarath Singh, the vendee, was compelled to bring a snit
for declaration of his title and possession, and it was not until the
98th April, 1881, that he obtained a decree, under which possession
was subsequently given him on the 30th November, 1883. = For
the reasons given by me in Rasik Lal v. Gajraj Singh (3), I think
that the pre-gmptor is entitled to contend that his full right to
impeach the sgle had not acerund until the validity of the sale, as
between the vendor and vendee, had been established by & Court,
ofor non consigf, bat that it might have been found invalid, in w hlbh

M ILL.R, 4 Al "13. 1. IR, oAll 187
(3) L L, Ry4 AllL 414,
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case Lis eanse of action would have disappeared. It is not neces-
sary for me bo discuss here whether I am prepared to adopt the
view expressed by my brothers Oldfield and Brodhurst in the case
of Prag Chautey v. Blajan Chaudhri (1) ; as taking the decree of
the 28th April, 1881, as the starting-point, the present suit, which
was started on"the 27th March, 1884, is abundantly within time,
In my opinion this appeal must be decreed, and the decrees of
the lower Courts being reversed on the preliminary point on which
they threw oub ihe suit, the case will be remanded to the Munsif,
under s. 562 of the Civil Procedure Code, for disposal on the
merits. The costs hitherto incurred will be costsmin the cause.

TYRRELL, J.—I agree in the views stated and the order made
by my learned brother.

Appeal allowed,

Before Mr., Justice Brodhurst and 8r. Justi ¢ Tyrrell.
THAKUR DAS (Decree-ua1pir) v. SHADI LAL (JuDeMENT-DEBTOR)*
Zixecution of decrec—Decree prohibiting execution till the expiration of o certain

weriod—Limitation—Act XV of 1877 (Limitation Act), sch. i, Nos. 178, 179.

A decree, which was passed on the 8th December, 1881, in a suit on simple
mortgage-bond, contained the following provision:-“TIf the judgment-debt is
not paid within four months, the decree-holder shall bave the power o recover
it by a sale of tho mortgaged property.” On the 17th February, 1885, the deoree-
holder applied for execution of the decree.

Held that, inasmuch as the decree provided expressly that the decree-holder
might not apply for its execution #ill after the expiry of four months from its
date, the limitation of art. 178, sch. ii of the Limitation Act, and nob of art.
173, should be applied to the case, and the application for execution having been
made within three years from the 8th April, 1882, when the right to ask for exe-
cution accrued, was not barred by limitation.

TrE decree of which execution was sought in this case, bearing
date the 8th December, 188}, was made in a suit on a simple
mortgage-bond. It contained the following provision ;= If the
judgment-debt is not paid within four months, the decree-holder
shall have the power to recover it by sale of the mortgaged
property.” The decree-holder applied for execution of the decree
on the 17th February, 1885. The Court of first instance (Munsif

* Second Appeal No. 72 of 1885, from an orde:o'f_-(;j—_l)“m‘nhi—en Beq,, Distri
R F: . J. Dt 4, Distriet
Judge of Farukhabad, dated the 28rd June, 1885, affirming an order of Suy yid
Zakir Husain, Mansif of Farukhabad, dated the 9th March, 1835. ’

(1) LL &, 4 AlL 201,




