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have been the wish of tho settlor to keep the pxopelt in the
family, impossible to say that lie has so framed this instroment
as to carry out such an intention or to effictuate such a wish
beyend the life of Haidar Husaln, The right of Fatimn ¢Bibi
to her shares in the preperty is elear wpon the terms of thls in-
strument, unless the defendant conld show that thers were pro-
visions in it which wonld control that part of vt, and limit her
for ever {lor that seems ® Lo ths contention) si diply to an eajoy-
ment of the profits, and not to have any other interest in the
property. There are words which indieate an intention that she
eshould tuke an nterest in the property with an attempt, no doubt,
to control her in the disposition of it, and to prevent her parting
with it to strangers.

It is vnnecessary to allude to whﬂ: is said in the judgments
of the subordinate Court and the High Court. Their Lordships
are of opinion that the conclusion they came to was a correct
couclusion, and they will humbly advise Her Majesty to affirm
the decrse of the High Courb and to dismiss this appeal. The
costs of ib will be paid by the appellant,

Solicitor for the appellant :"Mr. I\ L. Wilson.

Solieitors for the respondent : Messrs. Barrow and Rogers.

CRIMINAL REVISIONAL.

Before Mr. Justice Straight,
QUEEN-EMPRESS ». BANDHU.
Animal © nullius proprisias” — Bull set at lavge {n accordunce with Hindu veligious

usage-—Approprzatzon of buZJ At XLV of 1860 (Z’mml Code), ss. 403,410,

411.

‘A person was convicted aud sentenced uvnder s 411 of ihe Indisn Penal Code
for dishonestly receiving a bull, knowing the same to have been. eriminally misap-
propriated. It wasfound that, at the time of the alleged misappropriation, the bull
had been set at large by some Hindu, in accordance with Hindu religious usage, at
the time of perfurming funeral ceremonies.

. Held thaﬁ the bull was not, at the time of the alleged misappropriation, ' pro-
perty” within the me aning of the Indian Penal Code, inasmuch as not only was it
not the subject of ownership by any person, but the original owner had sutrendered
all hie righte-ns its proprietor ; thabit was therefove nullius propricias, and ingap-
able of larceny being committed in respect of it-; and that the conviction mush be got

aside.
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Tris was a case reported for orders, under s . 438 of the Crimi-

nal Procedure Code, by Mr. C. Donovan, Sessions Judge of Bena-
res. One Bandhu ¥as, on the 21st September 1885, convicted by
Raje Jai Kishen Das, C.8.1, a Magistrate of the first class,
under . 411 of the Indian Penal Code, for dishonestly recelving a
ball, knowing 4hie same to have heen criminally misappropriated,
and sentenced to six months’ rigorous imprisonment.  The evidence
showed that abodt midnight, on the st Beptember, the accused
was found going along a road in Mauza Sheonathpur, diiving a
bull before him. Upon heing guestioned by a chaukidar, he said
he was an Abir, but immediately corrected himself; saying :—¢ I
am a Chamar and live at Ramnagar, and tho ball belongs to the
Maharaja. I am taking it to Ramnagar.” He also stated :
“ My house is at Goghra. The bull Lias been sent for by Madar
and Samer, butchers. They have promised to pay me eight
annas.”” Tle accuged was then taken inte custody. The bLull
was found to be blind, and to bear a braud indieating that it had
been seb at large by some Hindu at the time of performing funeral
ceromonies in accordance with Hindu veligious usage. Before
the Magistrate the accused stated :—¥¢1 do not know who is the
owner of this bull. DMadar and Samer brought it from somg
place and gave it to me. I do not know where thoy drove it.
The said two persons told me to take the bull secretly to their
house, and promised to pay me oight annas. It was given o mo
at Goghra, on the western road leading to Chigya ; they made me
stay near Bari Bagh from now till evening, and then told me to
drive it. I acknowledge my fault that I took the stolen proﬁeﬁy
with me at their mstmatmn. Being hungry, I was . tempted by
the offer of eight annag.

The Magistrate, in convicting the accused, observed :—¢ Al
though nn one hus been found to be the owner,; custodian, or keep-
er of this bull, yet it may be gathered from the statement of {he
acensed hmlse-lf that the butchers had come by it by ill egal
means.  The bull is not stolen property, but thexo 15 1o doubt
that it was brought by means of misappropriation, and that the
accused knowingly retained it for taking it away. Honce the

aceused is guilby under s. 411, according to the dcﬁumon given
in 5,410 of the Penal Code.”
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The accused appealed to the Pessions Jud 00, who, in dmmw—
sing the appeal, made the following observations 1 —¢ It Was cer-
tainly not the intention of the persons who stt the ball at large
that any human right of property shoulld be aitached to it by &ny
one, and the intentions of such persons are respected by geueral

pablic feeling ;

habls to be converted to uwse in any way that would interfere with

and the bulls s let loose are lookedenpon as not

their liberty. I may be steaining a point, but [ tfink 1t may be
held that the Hindu public have snch an interest in these Sidnds’
remaining unmolested and at liberty, as to make them ths su Lject
of.a gort of public pight, and so bring them withia the meaning of

propextv I find that the bnll was, for the purposes of s. 403,

¢ property,” and that it was dishonestly misappropriated, and had
therefore become stolen property (s. 410, Penal Code); and I
affirm the eonviction and sentence of the lower Court dismissing

this appeal. As the question I have disenssed, and upon whieh .

the ease turns, is novel, hut nevertheless may tarn up again, and
as my finding that the ball was ‘property’ was not arrived at
without some hesitation, I think it well to submit the proceed-
ings for the information of the High Court.”

Mun@hl Kashi Prasad appeaved for the prisoner, Bandhu,

The Jumor Government Pleader (Babu Dwarka Nath Lanarji),
for the Crown, -

" §rralcET, J.—1 am much indebted to Munshi Kashi Prasad
for taking so much pains to put the case for the accused man before
the Uqurt. I entirely agree with what fell from the Jurior Gov-
ernment Pleader, that an animal of the kind to whick this ecnse
has reference was not * property’ at the time of the alleged niis-
appropriation, within the meaning of the Indian Penal Code, for it
was not only not the sabjeet of ownerslip by auy person, but the
original owner had surrendered all nis rights as its proprietor, and
khd given the beast its freedom to go whithersoever it chose. It was
therefore “nullins propricies,” and as ineapable of larceny being
committed in respect of it as if it had been “ fere naturer.” Iam
not now concefned to determine whether cases may not oceur in
which the killing of such an animal would be an offence ; but I
bave sn1~p1y to decide whether the conviotion of Bandhu, under s.

411, can be upheld. Idonot think that it gan be ; and gobting
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aside the orders of the Magistrate and the District Judge, he will
stand acquitted. If he has not found bail and is in custody he
will be at once released ; if he has, no further order will be

.
necessary. o '
Coniction set aside.

APPELLATE CIVIL.

Before Mr, Justice Straiyht and Mr. Justice Tyrrell.
UDIT SINGI (Pramxtirs) ». PADARATH SINGH anp avoruee
(DEFENDANTS). *
&
Pre-emption—2dortgage by conditional sule—Act XV of 1877 (Limitation dct),
sch. ii, No. 120~ Time firon which period of limitation begins fo run.

A mortgagee under a deed of mortgage by condilional sale obtained a final
order for foreclosure under Regulation XVII of 1806 in December, 1875. 'He
then sued fo have the conditional sale declarcd absolute and for possession of *
the mortgaged pruperty, obtaining a decree for the relici sought in April, 1881,

In & guit for pre-emption in respect of the mortgage,—hcld, with reference
to art, 120, sch. ii of the Limitation Act, which was applicable to the case, that
the pre-emptor’s full right to impesch the sale had not acerued until 1he mort-
gagee Lad obtained the decree of April, 1881, declaring the conditional sale abso-
lute and giving him possession, Rasil Tal v. Gajraf Singh (1) and Prag Chaubey
v. Bhajan Chaudhri (2) referred o, i

Tre plaintiff in this suit claimed to enforce the x'igﬁt of pre-
emption in respect of a mortgage by conditional sale, dated the
23rd March, 1868, made by the defendant Chatarpal Singh to the
defendant Padarath 8ingh. The mortgagee had applied under
Regalation XVII of 1805 for foruclosare of the mortgage, o the

. . P . <
21st April, 1873, and the year of grace allowed by that Regulation
had expired on the 24th Blay, 1874, and a proceeding by the
District Conrt foreclosing the mortgage had heen drawn up on
the 8th December, 1875, Ile had sabscquently suod to have the
conditional sale declared absolute and for possession of the morte
gaged property, and had obtained a decree on the 28th April, 1883,
for the relief claimed. On the 80th November, 1883, he had
obtained possession of the mortgaged property in exceution of
that decree. This suit was instituted on the 27th- March, 1884.

* Second Appeal No. 112 of 1885, from a decree of Rai Raghtuath St
Subordina.tp Judge of Gurakhpur, dated the 31st July, 1884, affirming o deerco af; ~
Munshi Shiva Sahai, Mungif of Basti, dated the 5ih May, 1884, * -

(1) L LR, 4 ALL 414, () L Iu B, 4 ALL 201,



