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The suit therefore does not, come under tlie provi'sfeiish of s. 42, 
Olid as it is not contemplated by either of ,the other statutes to 
which I have referred, I am of opinion that it is not maintainable, 
I may add that even if it were possible to hold that the suit was maia- 
tainable under s. 42 of tlie Specific Relief Act, I am of opinion that 
this is not a case in wliich thiff Court, in the exercise of its discre
tion, would be disposed tg,,grant relief. Under s. 42, auoh relief is 
alwa5's a matter o f the Oonri’ s discretion, and inasmuch as the 
evidence adduced hy the plaintiff himself shows that the defendant 
■was using the property for charitable purposes, 1 do not think that 
it would be proper to pass such a decree as the phiintiff asks for, 
even if he could bring the suit. Under- these circuoistances the 
appeal must be decreed with costs.

O ld fi ilD j J,— I am of the same opinion®, 
Appeal allowed.
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Before Sir W. Comer Peiheram, Ki., Chief Justice and Mr. Justice OlJfidd,

A l^A L -tT K -N IS S A  BEG AM  <Ps,a in tiw ) v. A L  ALI (D efbkdaht,)*

Civil Procedure Cade, Chapter X V .,  s. 191— Hearing of suit— Power o f  Judge to 
^ ea l with evidence tahen down by hie pndecessor,

A  S u ljorilinate J u d g e  h a v in g  ta k e n  all tlie  e v id en ce  in  a suifc Toefore 
wljourned the case to a future date for disposal; TJpou the date a fur-
t lie r  a d jou rn m en t w as nifide. T h e  b u h ord in a te  J u d g e , at th is s ta g e  o f  ih e  
pi’O ceeaings, w as reraovcd j aiul a  uew  S u b ord in a te  JuclgG was ap p om ted ,

J id d  th a t th e  tTial, so  Ear as it  had gon e  b e fo r e  the  first S u b ord in a te  J u d ge , 
w as a b ortiv e , an<3, as a tria l, b eca m e a n u llity ,

Helfi a lso  ^ h a t th e  duty, o f  th e  secoTid S u b ord in a te  Ju d ge , w h e n  the ca se  
■was ca lled  on b e fo r e  hini^ was to  jSx a d a te  fo r  th e  e n tire  hear in g  and tr ia l oi: th e  
case b e fo r e  h im se lf ; that he m igh t, at the ' req u est o f  t h e '#IeateSf , h a ve  fixed ' : 
the sam e day u p on  w h ic h  th e  case iwas ca lled  on , iiud p rd ce e a (?4 tQ i t  at ynoe 
and that the trial ahoHld th e n  h a ve  p roceed ed  in  t h e ' orclitiary 'Way-j e x c e p t  that 
th e  parties w ou ld  b e  a llow ed , u n d er b. 191 o f  th e  C iv il P roced u re  C od e , to  p ro v e  
th e ir  a llegation s in  a (lifEerenb m an n er.

Jagram Das v. Naravi Lai XX) referred to I

T he facts o f this are siifficiently stated; the purposes of 
this report, in the judgraent of I*-̂ tTh,eram̂  d» J,

----— ----------^ ---------- -- ............ , - - - - -  -  r n ^

* Firat; Appeal No. 39 oH 83S, from ft .decree o f  Maalvl Zaiu-ul-abdin, StthoCj, c 
.MorftClftbAd, diited the 33rd December, 1884, , js.w
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3SSS M m B lir Bcmimmi Fra&ad and M ir i?a/<wr Ilusain  for  ilia
appeliimfc.

AFZM.-XfB- A ‘
hmsa Eegabi -Pandits ArudMa Nath  and Smidar .Lai, for the respoiido«L

V ,  ' ■ ,

Ax. Au. PetheiuM ; C. J .— I am of opinion iliat this case must go
back to be tried by tlio Subordinate Jtidgo of Moradabadj on the 
OToimd that Botlunff that can bo called a judgment by a Jud^o 
trying the case has ever been given, '.tlio obsorvationa which I 
made ia Jagram Das v . Narain Lai (1) are applicable to tho 
present case, and tho considerations which thou weighed with niOj 
affect my mind now in the same maiinotv I should not iuive’- 
thought it necessary to add anything to tho obBervations/whieh I  
naado on that occasion^ if I had not been informod that my ju dg
ment had led to some confusion as to the mode in whicli easos o f  
this kind should bo dealt with. The only addition I propose to 
Mjake to my former observations is by poiutio" out what appoars 
to 1110 to be the course whioh should have been adopted in the present 
case; -which is a fair lllustratimt, o f what eommoiily happens.

The snit was inatitnted on the'25th Mayj 1883j in tho Oomi 
o f the Subordinate Judge o f Moradabadj an ofHco wliioh was tlson 
filled by Maulvi Nasir A li .’Khan« It wont throngh«±feft^prdinary- 
course o f tho proeoedingv^ necessary for fixing is^nos and asccsr- 
taing the matters to bo tried, Maulvi Naair Ali Khaii fixed a 
date for proceeding wilii tho ovideneo, and accordingly on varion?}' 
occasions ho sat for tho purpoHe of taking ovideneoj and on tho 
17th April, 1884j the taking of.evidonco was concluded boCofo 
him. He then heard overything that was broiiglit bolbn-j hhil  ̂
and he directed that an account should be prepared is> tho oflicoc 
After this, various adiournmonts took place for various ro{iBon,f 
'fvhich it is not necessary to montion, imtil tho 20th SoplemhoJ*, 
1684, which%yas ft date fixed by, him foS 'ih© disposal of;'.tljf S-iBibV 
before himself,'fch® fevidoilco fcei»g, tla'oa oomploto. Upon iho 2()tli 
-September there was a proceeding'fe'ilie'.effeof; that IIicto was no 
' time for disposing o f the daso'oij that day,, and making a furtlior 

adjourtiraent to the'9th December^ That procooding Heems to bo 
of the' kind which iŝ  generally a'doptod when an adj,o«r,BraGnt,lB 
necessary. .When'.the '9,th Decemh'er 'a,rrivedj tho case'Woitid,';,ba 
taken'* np as adjourned frdm'tho 2'Ofch, September, I 8§ 4'i.^wli'ich''wa3 .,''
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itself the date ojf: an , adjourament from the date origin^illy fijied * 18&5
>7 the Snbordtnate Jiidijo fo,i:;i]ia,liearincj of the casR. That orif^i- ~T*
•> * ' A i-zax,-on-

lal date would be the date o f the liearing,,an(l all subsequenfc dates . fiiKSA
rvould be those o f adjourprhents.,' W hat took place on the 9th Ai.*asj.
December, thereforej would be a proooeding held by adjouniinent 
in the trial lieard on the original date. * ,

Now, when the 9th Dibeuiber arrived, Maulvf Nasir Ali Khan 
had left Moradabad, and was succeeded in the office of the Subor
dinate Judge by Maulvi Zainalabditi. Wlien tlie case wns called 
>on> it washi3 di^.y to try it. The Judge who bad originally hoard 
it had .gone, and tberefom the trial, so far as it had gone before 
hun, was abortive, aiidj as a trials became a nullity, because the 
person condaqting i t , had .ceased to be a JudgOj and could not 
give jttdgTnent' in a triallield b^ffore^him.

/The qttestion:then;^al'isesr--‘W  was the duty: o f Maiilvi Zain- 
ulabdin? I think that when the case was called on before him on 
the 9th December, he blight to have fixed a date for the hearing, 
that is^to aay, for the eniire hearing and trial of the case before 
himself. He might, at the request o f the pleaders, have fixed the 
•dnme daf 7̂^*ni 9th December, and proceeded to try the case at 
once. But b y ’ the act of fixing a date, he rvould have avoided the 
danger o f making it appear possible th«it he was deciding a ease, 
which he himself had not heard. Then, when the time iixed^— either 
the same day, by such an arrangement as 1 have sng(rested, or a 
futm’O date-arrived, the trial would proceed in the ordinary way, 
its if th« day were the first on which the case had ever come on 
for; hearing* except that the, parties-w^uld be;alIo\ved, by a. 191',of 
the , t/ivil Procedure 0 ode, to p rov e 'th e ir^  different
manne'r. The Code has provided a mode,,ot incon--
veni^po which might arise if the .tvifcnesseavh^_^cKj^a^$i^ c;e 

/oVeril^^^neith the parties nor the JiidgeyC^nsid^ course
,necessary. BufK/iiw 0  in "*nXy ppiuion, extend tie

op5 '"atioB o}' the staftft#=si  ̂ as ixV eh a nejv .ludge to taka up a 
■trial' which'"dias pi^iljgQSSpr. and''to^^o-
ceed with/it as, if  i t  had be£5*n cofemen^^ecl bef#e hiinseif*,

Edr: these reaso’n̂^̂ T am o f opinion that tlie trial of this cast* is 
■;a. iiuUity,;> and that the , case iMist'be,-remitted fur*: td’iai.̂ b̂  ̂ the
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3o
1885 , Subordiiif^to'’ Ju dge o f  Moraclabad. The costs w ill bo costs in tlio

A m a l -os-
KI8SA O ldfield , ani oi tlio same opimoa.

Tine INDIAN LA W  REPORTS. [VO L. V 'ill.

Cause remanded.
A xj Aht.

1885 
De.ceniber 2 .'

CRIMINAL IVBVISIONAL.

B(f.}'or*‘. Mr. Juslke. JJrodJiur-'iL

Q U E K N -K M P U E SK  V. Q AN CJA K A M  ANimiBit.

Act X L V ofl^ Q O  (Penai i]m h) .\f. 2\l-—-Fr(>.'iiru(kin f» r  mahimj itJalKC. chiiri/e-^ 
Of'porlimilij if> itccuiu‘>i to p 'cH  ihc- truth of oka(,(ie.

A  e o t D p ' ! ' * * ' * ’ o f f e i i c c B  l u u h n '  s h ,  S ’i :5 a j u i  i l 7 i '  o f  t ; l i «  C ' ( n l { i ,  w a w  r c l ' u ! ' -

red to Iho police for inquiry. The poU(?e I'cporl.ctl that, tlic chiu'gu Wilh uijts,
ami Uuu'cupim ilu; MugiHt-i'iitu o f i.!u; Diiil.ricL passed au orilur, utulcjc, a, laS o f  Urn 
Ci'iuiiual l^rocoduiH! 0 <h!c, tlircctiiig' thu prtiMucutioii «,(: tho isoiiipluitinuiH for sniikinf^ 
a false; cluu’j^c, uiului’ k. 211 t>£ tho I ’tiUul OckIc,

)h;:d that Uic (ii'dar under h, IDi'i (if Lhe C rim inal t'ro«i.'(lai,‘e Coilis .slunUtl nnU 
have been passed nutil tin; e.um[tli«iiui,iit« liiuM «;oii altonU'-il uu o p fio ftm u fy  o f  
proving liheii' oasos, whleU had been Ihruwn ou t m erely  ua tliu oil th « pijUtu*.
7 'h a  ( J u o e r n m e i t t  V ,  K a r i i i i d a i l  ( I )  i o ,  ,

In this case the potitiouer.'ijj Gan^a Rumand Duri^aj pi’oi'TfHUifcod 
two persottsj namud Oliidda ;uid Ghaudari, for ihoftî  imdcu' h. 
and assaultj vmder s, 323 of tho Venal Codti, Thu ccnuplainfe wuh 
rel'erred to the police lot inquiry. Tho |>olico repuried that tha 
charge was a i'ulso one, and thoieupou tho Joiuti Mugistraio of Ali
garh dismissed ifc, ordered t,ho prosooalion oi'_ iilio pot.ifci!>n(3i*s undor 
s. 211 of the Penal Oode for making a false ehargy, and sout t1u5 

case to the Magistrate of the Disiricfc, who, on lho 2f)t.li July, 1885, 
passed an order utuJer s. 195 of rJio Criminal Frowidnre OmI«, 
referring the caso to tho I)c|>iiiy Ma,!fi: (̂,niiti for df.spoHal, An 
application for revision o f this ord(*r was imulu to iho Distridt 
dudgo of. Alignvbi xi[ion ^vounda wiiich it jh in,>i iHf!C,688ftry to î fc 
forth. The dudflre dismissed tho upplioation by an ord«r dafcod tho 
29th August, Xhe potitionor,, applied to the Higli CJyiut iu
revise tliis order OB,tho following grounds

TKe simotion for the prosecution ahonid not been 
witliottt giving the eomplainiiiite an optiortmiity o f  proving {.lia 
trutli of tlioir oase, whiob was meroly: thrown out on, tlie ro fm tM  
the |,olic©,'

■ L, tt I’ale,, r4!.!S,


