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The suit therefors does not come under the provisivns of s. 42, 1885
and ag it is not conlemplated by either of the other statutes to Wastp Av

which I have referred, I am of opinion thab it is not maintainable. Stax

I may add that even if it were possible to hold that the suit was nmm- Dm.\-!:w-un.
tainablo under s. 42 of the Specific Rolief Act, I am of opinion that  ** B
this is nob a case in which thi= Court, in the exercise of ibs discre-

tion, would be disposed tg,grant relief. Under s 42, such relief is

always a matter of the Courds diseretion, and inasmuch as the

evidence adduced by the plaintiff himself shows that the defendant

Jwas using the property for charitable purposes, 1 do not think that

it wonld be pm{')'er to pass such. a decree as the plaintiff asks for,

even if he could bring the suit. Under- these circumstances the

appeal must be decreed with costs.

OrorieLp, J.~~1 am of the same opinion.. , _
Appeal allowed.

Before §ir W, Comer Petheram, Kt., Chief Justice and Ay, Justice Oldfield, 1885
November 27

ATZAL-UN-NISSA BEGAM (?LAINTI!‘E') v. AL ALI (DeErENDANT.)® s

Civil [’rocedure Code, Chapter XV, 5. 191—Hearing of suit— Power of Judge 0
- “deal with evidence taken down by his-predecessor.

A Subnrdmnte Judge having taken all the evidence in- a suit before him,
adjourned the case to a fubnre date for disposall ~Upon the date fixed, a furs
¢her adjournment was made, The Subordinate Judge, at this stage of the
proceedings, was removed, and a new Snbordinate Judge was appointed..

JHeld that the trinl, so far ag it bad gone before the first Suberdinate Judge,
wis abortive, and,.as a frial, became a nullity,

} Hel:lhlsn Shat the duty of the second Subordinate Judge, when the case
was called on before hin, wag to fix a date £or the entire hearing and trial of the
ease before himself ; that he might, at the request of the pleaders, have: fixed
the same day upon which the case was ealled on, and proceeded t6tryitatvnces
and that the trial should ihen have proceeded in the- urdmmy w8y, e‘ccept that
the parties would be nllowed, under s, 191 of -the Civil l?rocedure Code, to prove
their alleg,zxtmnb in & different manner,

Jagmm Pas v. Nm ain Lal (1) referred to]
Tag favts of this are. sufficiently qtated For. the purposes of
this report in the Judomeni: oi Petheram, G J.

* me, Apponl No, 29 of 1885, from a decreé of Maalvl Za.m-ul—abdm, Suhcr-‘ X
dinate Judge of Moradabad, dated the 23rd December, 1§84,

(1) X L Ry 7 AL §57,
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1883 Muagshi Hanuman Prasad and Mir Zulwr Iusain for tho
PR - ]
anfi.
AFZAT~UN~ appeul n . w
nissa Broant Pandits Ajudhia Nath and Sunder Lal, for the respondent.
Ve . v \ .
AL Ar. Perapray, O J.~I am ol opinion that this case must go

back to be tried by the Subordinate Judge of Moradabad, on thoe

ground that nothing that can be called a judgment by a Judgo

trying the case has ever been given. 'who observations which I

made in Jagram Das v. Narain Lal (1) are applicablo to the
present case, and the considerations which then weighed with me,

affect my mind now in the samo mannor. I sbould not have-
thought it necessary to add anything to tho observations whieh [

made on that occasion, if I had not been informed that my judg«

ment had led to some confusion as to the mode in which eases of
this kind should bo dealt with, The only addition I propose to

make to my former ohservations is by pointing out what appears

fo me to be the course whieh shonld have been adopted in the present

case, whicl is a fair illustration of what commonly happens.

The suit was instituted on the 25th May, 1883, in the Court
of the Subordinate Judge of Moradabad, an office which was then
filled by Maulvi Nasir Ali Khan, It wont throngh-sha.ordinary-
course of the proceedings necessary for fixing issues and ascor-
taing the mattors to bo tried.  Maulvi Nagir Al Khan fxod a
date for proceeding with tho evidenee, and accordingly on varions’
occasions he sat for the purpose of taking ovidence, and on the
17th April, 1884, the taking of evidence was concluded bofore
bim. He then heard overything thab was brought bhelore him,.
and he directed that an aceount should bo prepared it the offics,

~After this, various adjournments took place for various reaseng
which it is not necossary to montion, until tho 20th Soptembor,
1884, Wwhich was & dato fixed by him for the disposal of  the suit
before himself; tha evidorico being thon complete. Upon the 20th
Boptember there was a proceeding fo the offect that thers was no
“time for disposing of the ¢aso’on that day, and making a further
adjournment to the 9th Deeember. That prococding Scoms to ho
of the kind which is gonerally adopted when an adjournment is
necessary. When the 9th Docember arrived, tho case would ba
takex® wp as adjourned from tho 20th Septembor, 1884, whick was.

Q) T LB, 7 Al 867
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itself the date. of an adjoux'nment from the date ovieinally fized
oy the Subordinate Judge for the hearing of the case. That origi-
1al date would be the date of the hearing, :md all subsequent dates
vould be those of adjournments.” What took place on the 9th
December, thersfore, would be a proceeding held by adjournment
in the trial heard on the origiwal date.

Now, when the 9th D@cembel arrived, Maulvi‘ Nasir Ali Khan
had left Mowdab‘md and was succeeded in the offico of the Subor-
dinate Judge by Manlvi Zainulabdia. When the case was called
.on,“iiv: was his dety to try it. The Judge.who had originally heard
it bad gone, and therefore the trial, so fur as it had gone before
him, was abortive, and, as a trial, became a nullity, because the
person  conducting it had ceased to be a Judge, and could not
give J\ldmnm\h in a-trial held before him.

) 'lhe quaghon then arises —~Wha{; was ‘he duty: of Manlvi Zain-
wlabdin? I think tnat when'the case was called on before him on
the 9th December, he ought to have fixed a date for the hearing,
that is to say, for the euntire hearing and trial of the case before
himself. He might, ab the 1'eq'uest of the pleaders, have fixed the
wnme dags=ho 9th Decembei' and - proceeded to try the case at
once. - But by "the act of fixing a date, he would have avoided the
danger of makmrr it dppezlr possible’ t ;ha was drxmdmg 2 Gase
which he himgelf had not heard,” Then, whan the time fixod—ecither
the same day, by such an arrangement as 1 have suggested, or a
futwro date—arrived, the trinl would proceed in the ordinary way,
ag if the day were the first on w luch the case had ever come on
for hearings axcept that the parties: would be allowed, by 8. 191 of
the Civil Procedure Cude, to prove their allerratz,on,q ina rIfoerent

mannper, The Code has prowded a mode. of *fwm&mg the ineon-
Vénleﬁco which mmht arise 1Y the Wli‘nesses ha,d ‘t am{;p,llad iwice
over,. 1f' nulﬂ)el tho p(utlea nor tha Jddﬁe' ,t)rmdel such a course
h'e necesqu‘v " Rat - nn Com‘t emn, in “my of)mlon ehtend the
pe] ation oi the statut'} sé as to enmble a néw-dudge to mka u)» a

b

“trial whlch has been Dcxrtlv“]:gmd bx his Ereﬁecescor, and to pro-

“cesd mth 1@ as. if it hftd beern bommenced befdre himself, =

i Kt

For thcsc, wmon.s, Tam ot opxmon ﬂmt the trial of {his ci“f'
A nullity, anu that the cise: Vst e remitted  for- trial b_yﬁ )
’ 6

37

. 1885

D e

AF¥ZAL-UK-
NikgA

v,
A Ann,



85 THE INDIAN LAW REPORTS. {VOL. WIL

1885 Subordinato~ Judge of Moradabad. The costs will bo costs in the
- cause.
AXLALSUN . .
NIESL QuoriELp, Jo—1 am of tho same opinion.
b ‘ Canse remanded.
Ar Arx.
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CRIMINATL REVISIONAL

1884
Decemder 2. . [vS— .
g s . Beforre Mr. Justice Drodiiurst,

QUERN-EMPRESS », GANGA RAM aNp anoTaRg.
Adet XLV of 1860 (Penal Codey g0 2 == DProgieadion for meking a false churge—
Opportunity v ceensed Lo prace the terh of vhagqe.

A eompluis of offeuces under sy, ¥28 and Y74 of Lhe Renal Codog was cefors
ed to the police for inguiry.  The police reported that the charge was o false one,
and thereupon the Mugistrate of the District passed an order, undoer s, 195 of AN
Criminal Procature Code, divecting the prosecution of the eowplainanis for making
a false charge, wder 5. 211 of the Patal Code,

Fead that the order under s, 195 of the Criminal Procedure Codi should nob
have becn passed nnsil the cowplaimgots had been sfforded an opportanity of
proving their ease, which hud been thrown eut merely an th report of the police,
The Goverament ¥o Kardmdud (1) velerved to. ‘
I¥ this case the petitioners, Gangn Rum and Duvga, proseeuted
two persons, named Chidda and Chandan, for thety, under . 574,
h * . " 2 g ‘ ] 3 e
and assault, under s. 328 of the Penal Code,  The complaing was
referred to the police for nquiry. Tho police reported that the
charge was a false one, and thereupon the Joint Magistraws of Ali~
garh dismissed it, ordered tho proseewtion of the petitivners under
S i Panal (ade Fare wlkimer o £ Ay "
8. 211 of the Penal Code for making a false ehavgo, and sent tho
easo to the Magistrate of the District, who, on the 25¢h July, 1585,
pissed an order under 5. 1845 of the Criminal Procedure Cade

. . e . " ’ i
referring the case to the Depuly Magistrato for disposal.  An
application for revision of this order was made to the Distriet
Judge of Aligarh, upon grounds which it is nol necessary to sef
" , ", o K ‘--‘ [ " 3 v . g ‘
forth.  The dudge dismissed the application by an erder datod the

@ . e Y ] - oy, )
20th August, 1885, The petitioner applied to the Iigh Court to
revise this order on the following grounds s

e sunction for the nproseent: - i

. The ;s:\x?omon for the prosecution should nok have been given
w1t1}out) giving the eomplainunts an opportunity ol proving the
truth o.t their case, which was merely thrown out o the repurt of
the 1 elice, o

o ) L LR, 6 Cale, 496,



