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inont in the caso now. Tho appeal Is ullowed with costs, and ilio
plaintiffs deciarod entitled to judgment^ tluit this mortgage bo  ̂ "
realised as a first chargo agaiusfc the mortgaged property. j-aya Bank

t?,
T y h r e l l ,  J.— I am of the same opinion^ find, having gi^en The Simla 

careful consideration to the terms of s. 50 o f the Registration Act 
ot 1.877, I accept the interpretation placed on tlie words “ nofc 
being a decrea or order”  by the learned Chief Justice.

Appeal allowed.

Beforn Sir W, Comer Peihcram, Kt., Chief Justice, and Mr, Justice Tyrrdl.'^^

N I I I a L  S I N G H  a n d  o t h e r s  ( P l a i n t i f f s )  » .  I v O K A L E  S I N G H  a n d  o t h k r s  N o v e m b e r  1 6 ,

(D ependants  ̂ *  ̂ ''

Pre-emption-~ 'Wajih-ul-arz—Right of ijre-emptor to stand in the position 
of t?ie purchase?'.

A. co -sh a ror  o f  a v illage  boUI part o f  h is  shave to  a s tran ger. T liia  sale-w as 
B uliject to  a r ig h t  o f  p re 'em p tion  created  b y  the in  faT O tir o f  th e
piu'tnera o f  the ven d or. O nly a part o f  the p u rch a se-m on ey  was jia id  in  cash, i t  
being  agreud that the halance should  rem ain on cre d it , aud be secu red  b y  tw o 
deeds in  which' the p rop erty  was h y p oth eca ted  b y  the purchaser to  th e  ven dor,

Jlel^ thfit it  cou ld  n o t he said  that th e  partners o f  the ven d or had  n ot on ly  
the  r ig h t o f  p re-em ption  but also the r fg h t  to be p u t in the same position  w ith  

"#<id:crcneG t̂ iU ll ie  pecu liar in cidents  o f  the p a ym en t o f  the p u rch a se-n ion ey  as 
th at arranged  betw een  the v e n d o r  and the purchaser .

Tfiis was a suit for pre-emption based on the imjib-ul-afs o f a 
viLlago named Pachnan. The clause of the laajih-nl-avz tQlui'mg to 
pre-emption was in tha following terms s— ‘ ‘ Up to*this time, no 
casG,of pre-emption'has ever occurred. The practice, however, 
in tho neighbourhoatlhfts been that when any co-shjirep to
sell his propurty, h® sells first to the’n§£irest partner) iafter him tp- 
the partner ia the then to> t|i;.̂ ‘part|ier in the vlilage % failing 
all those, to , a, stranger.,, W o. a|sQ'" aec#pt ':fchis p r a c t i c e .T i i e  : 
plaintiftsj Sihal Singh and five' otUet persons, alleged {hat they 
wore co-sharers in the village with tliQ defendant Girind Singli f  
that, on, tho 3rd February, 1883, Uirind Singh sold a five annas . 
sl'.ato ont o f  his ten annas share in the village to the defendants 
Kokale Siogli and Muhabbat Singh^ who wero total strangers 
and inhabitants of a different maxima/’ for a snm of B,s. lOjOOO, 6f

» B’ irst A ppt'al No. 45 o f  ISSl), from  adfecree o f  M a u lv i F arid-ud 'diri, A t o a d *  „ 
gfthoriiiuate i  udg0 of
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wliicli B.3. 6,000 were paid ia caali, and, in respGOf, of tlio balanco^ 
a two aunas sis pies sharo of the [)ropor(;y was mortgagod to tiio 
vendor by tlio veiutees ; that tlie sum oC lis. 15,000 was fnlsoly 
entered in the sale-deed as tho considoration for tho salo ; and that 
in order to defrauti the plaintiffsj tho (h'fendants cxocutod ;uk1 

registered a fa,lso and collusive raorto^af^o deed in I’ospoct of tho 
remaining two annas six pies share, ?or 11s. 5,000. The ihd'ondants 
})leadod in reply "that tho ton annas shaia of (lirind Sitii^h consti­
tuted a mahal distinct and separate froni that coristitutod l)y tho 
plaintiffs’ share in the village, and that tho ])laint,iffj? were tlicro- 
fore not entitled to pre-emption under the terms^of tho loaji.h-nl-z 
arz; that the plaintiffs had refused to purchase the property in 
dispute; and that the conHideraf.ion for the sahi was correctly 
stated in the sale-deed aa Rs. 15,000, out o f which Ms. GjOOO had 
been paid in cash and tho l>alance seovired \)y two nnortgago-doeds 
for JRs. 4,000 and Rs. 5,000 respectively.

The Conrfc of first instance (Subordina,te Jitdga o f Oavvnporo) 
decreed the claim for pre-emption, but found that tlio true con.si- 
deration for the salo was Us. 15,000 as sttited in tho salo-deed, and 
that the plaiiitilFs’ alie^Mtion that toe mortgajL,n3-deed fur lls. 5,000 
■was false and collusive had iiO't been substantiated l>jr,
The Oourt therefore passed tho following decreo It is ordered 
that the plaintifi': ’̂  claim fov pnaaftssion ol’ the pro])ert,y in dispiito 
be decreed. The plainlifFri should deposit in this (Jourt Us, 15,000, 
M l sale-consideration, within tiveuty days from tho dato this 
decision becomes final. As tho plaintiffs deni<Hi tho correofcnesa 
o f the sa!e-eonsideration, and tho dofendajits doiued the plaini.iirri’ 
right of pre-e«iption, each party will hear its own If the
plaintiffs fail to pay the saIe-consider;».tion within tho appointed tiniOj 
their suit shall stand diwiniysedj and !ho oosts o f tho dtdi'sndants j 
with interest thereon ut eight aortas pcjr eeni per uionserMj. will bo, 
charged to thetti.’ ’ V,

t e m  ;thts decree the phiiatiffs appealed to the |Iigh Gourfc. 
It  Was contfeded on thoir behalf (i) that the Court o f ^rst iiisianco 

wrong in holding that the consideration lor the sale was tho 
amoniit:,stated in the :':3alQ-doed,, and (ii) that tho.jipp6|lants  ̂
pre-empfcorsj arG:|E|itled: to::b^ esacfclj in tli© B̂ injo positfoii
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as the vendees. The lower Court’s decree, directing possession to 
be given to the appellants on payment o f full consideration; is 
erroneous.”

Puudifc Band Lai, for the appellants.

Mr. T. Conlan and Munshi Kashi Prasad, for the respondents,
F e t h e r a m ,  0 . J.-—I  tbink^that this appeal must b e  dismissed 

and the decision of the GoA't below uffirmed. Th?3 suit is to en­
force a right of prG-empfciori. The plaintiffs and the vendor ai’e 
co-sharers. The co-sharers who are defendants in the suit sold 
to the other defendants, who are strangers, the amount o f consi­
deration being iis. 15,000. They made a bargain with the defen- 
dants-vendors that a portion of the purchase-inoney should remain 
on credit. The plaintiffs obtained a decree. They are the appel­
lants before the Gourtj, and they urge that they, must have the 
same credit in: respect of payment o f the purchase-money as that; 
arranged between the vendors and the vendees-defendants. 1 do
not think that is the meaning of th.Q loajib-ul-a^^s. The stranger 
and the vendors made some particular bargain regarding,the pay­
ment o f  the purchase-money, with which the pre-empting plaintiffs 
l âd nothing to_ do. I do nob think: it possible to say that the 
plaintiffs h ^ e  no-t only the right of pre-emptioDj but also the right 
to be put in the same position,-with reference to all the peculiar in- 
cirdents of the payment of the pui‘<jhaae-money, as thkt £in*a;)qged 
by the vendors and the vendees. The dodiflion o f the lovver Court is 
affifmed, and this appeal is dismissed with costs, except that the 
plaintiffs ar©'i'O he allowed twenty-one days to deposit the pur- 
chase-money, ^reckoning from the day on which the decree of this 
Court reaches the lower Coxirfc.

T y b e e l l ,  J.— I concur.
Appeal dismissed^
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BeJoTQ Sir IF. Comar Peiharam, Kt., Chief Justlcn, and Mr. JuUic;i:Q-l0(fM.

W AJII) ALI SHAH (DEiniNDANT) v. D IA N A T-U L-LA H  BEG

Suit for dedaraiioU that property is waf:/—Act XS. of 1863, ss. 14, 1 6 , 1 8 — j  
ProceStreOode,s.ti8&-r~4ciJ!ofl877(Spesi/icIidi$/Aot)s,-i2.

A  MuhaDamadaa b rou gh t a  su it agaiuat a p ersou  in ppsBession o f  cei’tatft 
’jilo p e r t jf , ioj? a*-declaration that tliei property m s  Re did n o t alle|:p h ia f.

; * First Appeai'No. 48 of I8S5, from a decree of Hni KagUu NatL, Sabai, 
ordinate Juflge'^f Glorakljpur} dated the ^ttauairy, 1885.
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