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ment in tho case now.  The appeal is allowed with costs, and the 1885
st
plaintiffs declared entitled to judgment, that this mdrigage Dbe g
N A~
veulised as a first charge against the mortgaged property. LAY BaNg
v,

Tynnprr, J~—I am of the same opinion, and, baving gisen ’I‘IfBE Srarea
careful consideration to the terms of s. 50 of the Registration Aok AR
of 1877, T accept the inter preL‘Ltlon placed on the words  uot
being a decres or order’” by the learned Chief Justice.
"4 ppeal allowed.

Before Sir W, Comer Petheram, ]xt Chief Justice, and Mr. Justice Tyrrell.”, 1885
November 16,

NIHAL SINGH %nD ortuns (PrLammirrs) ». KOKALE SINGH ixp oTHERS
A ——————

(Dereypants) *
Pre-emption — Wajib-ul-arz—Right of pre-emptor to- stand in the position.
of the purchaser,

A co-sharce of a village sold parb of his share to a stranger. This sale was

subject to a right of presemption created by the wajib-ul-urz in favonr of the
Only apart of the purchase-money was puid. ia cash, it

partners of the vendor.
and be secured by two

being agreed that the balance should remain on credit,
decds in which the property was hypothecated by the purchaser to the veudor,

Ileld, that it could not be said that the partners of the vendor had not only

hie right of pre-emption but also the riglt to be put in the same position with

~saference t.—.ullﬁu, pecaliar incidents of the payment of the purchase-amouvey ns
that arranged between the vendor and the porchaser,

_Tris was a suit for pre-emption based on the wajib-ul-arz of a
village named Pnchﬁah. The clause of the wajib-ul-arz relating to
pro- emption was'in the following terms :— Up to:this time, no

eaSo,of pre-emption has ever occurred. The practice, however,
in the neighbourhood has been that when any co-sharer désires to
sell his propar ty, he sells first o the-nedrest partner; after lnm to
the partner in the thok he, then to the' pm‘mer in the villags 3.
all those, to a. stranger.. We also” aecept “this practlce*’”‘ ,The
plaintifts, Nihal Singh and five othier persons, alleged that they
were co-sharers in the village with the defendant Girind Singh s
that, on the 8rd February, 1883, Girind Singh sold a five annas .
shato ont of his ten annas share in the village to the defendants’
Kokale Singh and Muhabbat Singh, who were “total strangers
and inhabitants of a different mauza,” for a sum of Rs. 10,000, of

T l‘uwt, Appml Na 4’3 of 1885, from n demee of Mm vi I‘drld~ud din Ahmad,\
Gahordingte J udgs of Cawn;ﬁ;"ﬁ“&mﬁu&-ﬂm&th Beptembor, 1864,
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which Rs. 6,000 wero paid in cash, and, in respect of the halanco,
n two arinas six pies sharo of the property was mortgagod to the
vendor by the vendees ; that the sum of Rs, 15,000 was falscly
entared in the gale~deed as the consideration for the salo; and that
in order to defraud the plaintiffs, the defendants exocutod and
registered a false and collusive mortgago deed in respect of the
remaining two annas six pies share, Tor 13s. 5,000. Tho defondants
pleaded in reply "that the ten annas shala of Girind Singh consti-
tuted 2 mahal distinet and separate from that constituted by the
plaintiffs’ share in the village, and that the plaintiffs were there-
fore not entitled to pre-emption undor tho terms_of the wajib-uls
arz ; that the plaintiffs had rofused to purchase the proporty in
dispute ; and that the consideration for the sale was correctly
stated in the sale-deed as Rs. 15,000, out of which Rs. 6,000 had
been paid in eash and the balance seenred by two mortgage-deeds

for Rs. 4,000 and Rs. 5,000 respectively.

The Court of first instance (Subordinate Judge of Cawnpore)
decreed the claim for pre-emption, but found that the true consi-
deration for the sale was Rs. 15,000 as stated in the s;uluwdeud, and
that the plaintiffy’ allegation that the mortgage-deed for Rs, 5,000
was false and collusive had not been sabstantiated bye the_evidencos
The Court therofors passed the following decreo : = It iy ordered
that the plaintiffs’ claim (or possession ol  the proporty in dispute
be decreed.  The plaintiffs should deposit in this Court Rs. 15,000,
fall sale-consideration, within twenty days from the date this
docision becomes final.  As the plaintiffs denied tho correoknoss
of the sale-consideration, and the defendants deniad the plaintifly’
right of pre-emption, each party will bear its own eosts. I tho

plaintiffs fail to pay the sale-considerstion within the :lmmiulmly time,

©r their suit shall stand dismissed, and tho' costs of the del fimdants,

elmr ged to them.”

with interest thereon at eight « s por cent por woensen, will ho

ﬁ'@am thm deerce the plaintiffs appealed to the igh Court,
1t wis contonded on their hohalf {i) that the Court of first instanco

- Was wrong in holding that the consideration for the sale was tho

amount stated in the ‘sale- deed, and (ii) that “ tho, appejlants,
pmemp%w,mnemmkdtobcphwdevmﬂy1nﬂmsumopwﬂwu‘
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as the vendoes. Tho lower Court’s decree, directing possession to
be given to the appellants on payment of full consideration, is
erroneous.”

Pandit Nand Lal, for the appellants.

Mr. 7. Conlan and Munshi Kushi Prasad, for the respondents,

Zpraeray, O. J.—~1 think®that this appeal must be dismissed
and the decision of the Coffrt below affirmed. Thb suit is to en-
force u right of pre-omption. The plaintiffs and the vendor are
co-sharers. The co-sharers who are defendants in the suit sold
to the other defegdants, who are strangers, the amount of consi-
deration being Rs. 15,000. They made a bargain with the defen-
dants-vendors that a portion of the purchase-money should remain
on crecit. The plaintiffs obtained a decree. They are the appel-
lants before the Court, and they urge that they must have the
same credit in respect of payment of the purchase-money as that:
arranged between the vendors and the vendees-defendants. I do
not think that is the meaning of the wujib-ul-arz. The stranger
and the vendors made some particular bargain regarding the pay-
ment of the purchase -money, with which the pre-empting plaintiffs
had nothing_to do. T do not think it possible to say that the
plaintiffs ﬁe not only the right of pre-emption, but also the right
to be put in the same positior,- with reference to all the peculiar in~
cidents of the payment of the purchase-money, as that afl*&;ubed
by the vendors and the vendees. The decision of the lower Court i is
affitmed, and this qppea[ is dismissed with costs, except that the
plalntlffp are to be allowed twenty-one d'Lys to deposit the par-
chase-money, T eckonmo from the day on which the decree of this
Court reaches the lower (]omb

TyrreLL, J.—1I concur. ‘ _
B Appeal dismissed.’

Before Sir W. Comer Petheram, Kt Ohir}'Just,icm and Mr. Jugtice Qldficld.
WAJID ALL "*EHAH. (Derunpant) v. DIANAT-UL-LAY BEG (PLAII\’I‘IJ?F)‘

Suit for dec.lamtmn that property s wakf—Adct XX of 1863, ss.. 14, 1§, 18—~Cliwil:y
praced"ure Oade, 8. 080—cbet 1 of 1877 (Spemﬁs Religf Act) s. 42,
A Muhawmadan brought a snit against @ person in possession of certajy
pmperty», fog andaclm‘ut)on that bhe propextv was w«kf He did "ot alleke hun. ‘

.# First Appeal No. 48 of 1885, fromi a deerce: of Rai Raghu Nath Sehad, .‘.mb~ *
ordmate Judge. of Gorakbpur, dnted the 13th January, 1885,
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