
this view tlie ajpeal must be, and hereby is, dismissed with . l®®.®

K bishna Rii:;

P e t h k r a m , G. J.— 1 concur ia the orner proposed by my Gobibd 
brother iStrai^ht. PitASAU.

Appeal dismissed.

Before S 'r W. Comer Petfieram, S t , Chief Jmticcy and Mr. Justice Tyrrell. . .
'  g  I^"vember 1(?

tuB H IM A L A Y A  BANK, LIMITED, (PlaimtHx ) v .  Tau S1*A1LA BANK, L I M I T -----------------------
TED, AND ANOXHISR (DfriNDAfli). ^

Registered and unregistered documents— Morigw^ee under regiaUred deed competiriH
with holder o f  decree on prior unregistered mortgage deed-—Act I I I  of 1S77,
iRegistralion del), s. 50-

The words in s. 50 of the EegistrAtion Act (III &£ 1877) “  not being a decree 
or order, whether such unregistered dooumeat be o'i th' S4ni'> nature as the regia- 
tered document or not,” mean that, if a decree has been obtained to bring property 
to sale under a hypothecation bond, or under a money bond, and under that decree 
the property has been attached, tliat decree cannot be ousteiJ by a subsequent 
registered instrument. The section cannot in any \vay raake a decr;e effect a trans
fer of more than ths interest wliich the Judgmeut-debtor possessed.

that a mort^ege-deed rê îatcrdd under Act III of 1877 waa entitled to 
priority over a decree obtained sabscquently to the registration of such deed upon a 
prior unregistered deed of mortgage. Kanhah/a Lai v. Bannidiiar (1), Shahi Ram 
V. Shib Lai (2), and Madar v . Subbaraj/alts (3), referred to.

This was a*suit brought by the Himalaya Bank, Mussoorie, to 
recover a snm ot Rs. 3,i28-7-3, due ou a bond, dated the 17th 
J ^ y , 1883, for Rs. 3,000, executed by thn defendant No. 1, Mrs. E.
McMullen. J3y this bond, certain laud situate in Saharanpur and 
a dwellinu-hoase thereon o f value exceeding Rs. 100 were hypo- 
thecitted to the plaintiffs. The band was duly registered on the 
10th August, 1883. The defendant No. 1 did not appear to 
answer the su*it. The defendants No. 2 were the Simla Bank Cor
poration, Limited, who held a bond for Ks. 10,000, dated the 30th 
June, 1881, in which the defendant No. 1 had hypothecated to them,

^mong other properties, the same d welling-house as was subsequently 
mortgaged to the plaintiff.?. This bond was executed by all the par
ties thereto. ,  On the 25th July, 1881, Mrs. McMullen herself took 
the bond for jegistration to the office of the Registrar at Mussoorie,

* Sirat Api-eal No. 19 of 1885, from a decree of C. W . P. Watts, Esq., District 
,  Judge of Saharanpur, dated the 2nd December, 1884.

(1) 'VVccUy Motes, 1884, p. 136. (2) Weekly Notes, 1885, p. 63.
Q )  I. L. l i ,  6 Mad. 88.
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and ill Lis jy-( ■i:'nee admitteJ ext cution end acknovded^ed receipt of 
~  cousiderafc-on. Two certificates to this effect were endorsed on

X u  I.. U lM l -  .
lAYi Bi^K tlie b)nd and nigriei by the Registrar, who affi:;ed thereto the office
Ti- ;’t xa seal? At this p Jiat it w.is diseoverei that no representat ive o f the

BAoji.. ISiuala B^nl. was present as required by s. 35 o f the llegistra-
tiou Act (111 o f 1<577), and the bond Vvas therefore returned to Mrs. 
iilcMullen, without tli ;i,i 'I oerlific ite required by s. 6U of the A ct, 
and without rê ’ O-d ia t 'u  re^i^t^r-book required by s. 61. The 
bond was pasaed on to thj Sluili Bxnk, and no further steps towards 
its regisfration wvre epcr tak û. On the I9ih December, IfibS, 
the (Simla B ink p it thsir lu n l iu suit against Mr?^ McMullen and* 
one Moran, v/hi>, i i  of .a rnodsy decree, had attached
•some of th3 pro^^^r'y Lyp ithacited in the bond. The defendant 
Mrs. M cM ullej did not appear, but the cliiin of tlid 'Sii.ila 
Bank was contested by Moran, who urged that th ? plaintifi's’ bond, 
being unregi aered, w is not admissible in evidence. On the 3rd 
March, tli3 District Judge Sahdranpar decreed the claim,
holding thit tho bond of tho 3')t'i Jun^, 1881 was duly registered 
in compliance with the Re;,istration Act

On the 31st July, 1884, the present suit was brought by the 
Himalaya Bank under their bond, alleging as against t]je,defi ridanlP 
No. 1, Mrs. McMullen, non-p iyin-=iQt ot th j d jbc srcurel b, that 
instrument, and as agiinst the Simla Btnh that th.-y hid t 'l^ a  
possession of the m o ’tg ig^ l p.£m ''*s i i  or abo'it the month o f 
May, lb84:_ a'ui sMll r f>i.in?l pjs<?s-.'oi ; an 1 pnvitig that, in de
fault of payinent of th3 debt due to th-im, with interest an! »osts, 
tlie said pr.'.inises might b> sold and the proii \ids of tha sale applied 
to such payment. The defendants No. 2 appeared and contested 
the suit, on the ground that unler their deed o f the 30th June, 
lb81, and the decree thereon of the 3rd March, 1884, they held a 
lien on the property which was entitled to priority over that 
held by the plaintiffs. In reply to this contention, it was argued 
on behalf of the plaintiffs that the bond of tha 3 )th June, 1881 vvas 
nut duly registared, and was therefor j net p Im’ssible in eviience.

The District Judge, re-affirming the grounds o f his decision in 
the case of the Simla Bank v. McMullen and Moran, Jield that the 
b'ind ot tb.u f^imla Bank was duly registered, and therefore admis.
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siblo in Gvidenee. He was oF opinicni tliat tlio proccfKliiin's before '

Bank;

tlie Registrar afc Mtisaooi'ie on the !35tb, ISSlj ranotmted to ilma-
What he described as “  inchoatej tliotigli not actually oom}'^eted, i-ava^Bawk

registration,”  and, in reference to his former jiidgTneni, lie observed; The Simla
hold then, and I. liold still, that the bond was, to all iutents and 

purposes, registered; that pi^blicity had been given to it by Mra*
McMulIenj the party mo#fc interested, ina.?.m"ach,,as she y/ould havo 
to pay the money, herself oominj; forward to regiaterit, and I may 
iadd here that although it Y/as not finally ontoroLl in tho registorp 
yot any person coming to search tho i‘C(>;istorn to nee i£ there, was 
any lien on thS property, could at onco-iiav0;asfle5’taiuad from the 
derk what proceedings, short only o f actiial and final registration^ 
had taken place in the matter.’  ̂ 'the leiu-ned Jiid passed a, docree 
in tho following terms:— decree now for tho phiin tiff in fall 
against Mrs. McMulIon for a sttoi of Rs, ,3j4.-28-'7«3 with, costs and 
future iiaterest at 6 per Cent, per annum , and against th6
touse hypothecated, after tho claim of tlio Simla Bank on its  deoroo 
shall have been satisfied, Tho costs of the Simla Bank aro payable 
b y  the plaintiff Bank to tho extent of throo--foiirths. In all other 
i'espocts the claim against the feirala Bank is dismissed»”

■tho |)l!iintiffe ajspealed to the High Ooiirt,

Mr'. C. l i .  liilL  for the app6l]a,iifc3, contended that the District 
01idge was wrong iil holding that the bond held by the respondents 
liad been duly registered in conformity with tile proviisions of the 
Registration Act. It Was obvioiis that a docitraeut must be either 
t'egistered or, tiiiregisteiedj aiid there could be no intermediato 
Jtosition, siidi as fcho Jtidge termed “ iiiohoate ”  or “ impsrfeot’  ̂
registration. tJnder the Begistration Aot, what conistittttied regis
tration was the entry in the register-book required bj  ̂ s, 60, and, 
as no suoh entry had been made in respect of the defendants’ 
bond, it must bo taken to be nnregistered, and therefore, nnder
a. 49, to be inadmissible in evidence, tinder s, 50, the plaintiffs’ 
bond of the 17fch July, 1883, having beeti dtily registered^ was 
(entitled t'o priority over every linregistered document relating to 
the same property.

" Mr, A. StradJmj  ̂ fdr the tespondeuts, admitted that the fiu(;|in  ̂
o f the Disti'iot ju dge as to the registration of the bond o f the SOtfi

'4
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Jime^ 1884-5 could not bo sustained. The respoiidonts’ title mofife 
now, howover, bo regurded as derived from tho docreo o f the 3rd 
March, 1884, into wbicli their bond bad inori^od, aud not from tlio 
boud itself. The terms of >s. 50 expressly cxolvido'd from its HcopQ 
quesfcious o f priority betM''oon registered documoiifcs uud docrces 
or orders. Tha decroG required no iw^o-istratioi), aiidj not having 
boeu set asido b y  ^ippeal or otliorwiso, m rstj so lon/.  ̂as it cxiatedj 
liav G  all ti\e incidents and eft’octs w l u c l i  tbo !iuv uttiichod to de
crees. Parshixdi Led r . K huskal Rai ( 1 ) was a direct autlioriLy ; alao

T. L ach n an  D as  (2 ). K anhaiya  L a i  v. Barwitlhar (:i), and 
Shahi Earn v. Shib L a i  (4) wero distiiiauisbabloj Coing cases o f  
competing decreoSj and not aifecting a qnostiou of priority botvveoii 
registered documents and decrcos obtained upon nnregisterod 
doetiinenis,

Mr. C. H . IIill was not callcd on to reply.

î ETHBRAMj 0 ,—' I  am of opiniou that this appeal mxi«t bo allow
ed, and that jctdgraeat nutst bo givou in favour o f th(5 plaintiE 
Tho teal qiiestion in. tho case is, whether tho title o f the Himalaya 
Bank or tliat o f the Simla Bank shc^uid prevail with respoct to th« 
mortgag^iB esocuted by tho defendant, Mrs. E. McMullen. Tho 
facts o f the cage are, that on tho 30th June 1881, tbo doi'ondaiifc "̂ 
Mrs. McMullen, mortgaged a houso. in Saharanpur to the Simla 
Bank, to securo a sum of money. Tbo mortgago dood was novel, 
registered, and tho amount dua upoti it was uorer ipuid off. On 
the 17th July, 1883, tho same mortgagor executed a mort<.!;a,<j;(.- 
deed in respect of the same houso in Saharaiipiir ia favour of'tho 
Himalaya Bank, to securo a sum of rnonoyj and this doed was duly 
registered on the 1 0 th Aagust, 1883. Thoro ia no findbj/.  ̂ on fcho 
subject, but it must be aHsumcd for tlie purposoa o f , tliisi case that 
the Himalaya Bank had no knowledge of tho mortgage-doed o f  
the 30th June lS S lj wbioh, at tiio time of theii* own dcodj wus 
not registered.

first qirestion is, wliat was tlio condition of tho titles t o  tho 
property in suit at the time of tho registration of tho sucond niort- 
gago-deed?. The titles bore in question aro titles oreat(jd hy two 
mortgage-deeds. The, matter is governed by a. 50 ofnho

( 1)  W e e k ly  S otee , 1883 i). 15, 
( 3)  W eek ly  Nofcos, lSS-1, 5), 136,

(3 )  I. L , K ., 7 A ll .  883. 
i - i )  W «o k ly  N o fce» ;lS S il,p . 63.
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tnxtion Act, which is iu the following terms :— “  Ex^ r̂y document . -^85 ̂ ])p— .............|||,ni|nr-rpB|̂
o f the kinds meiitionod in clauses (a), (b), (c), and (<i) o f s. 17, Hima-
and clauses (a) and {h) o f 3. 18” — which includes the mortgage Bank
deeds before iis — “  shall, if duly registered, take effect, aa a|fainst Tub S i m l a .

the property comprised therein, against every unregistered docu
ment relating to the same pi^perty.”  Ifc is only ifecessary to read 
the section to sea what was the condition of the titles possessed by 
the two Banks at the time when the second mortgage-d.eed was 
registered. The registered deed of the Himalaya Bank was, by
S. 50, given priority over the nnregistered deed of the Simla Bank 5 
so that at thajj^time the Himalaya Bank, by virtue of their regis- 
tered deed and the terms o f the statute, was ia the position o f a 
first mortgagee, and the Simla Bank was in the position o f a 
second mortgagee. The only interest, therefore, which Mrs. , M c
Mullen or the Simla Bank had in the property was what would 
remain after the debt of the Himalaya Baiik had been satisfied.
That was the condition of the titles in August, 1883. . Upon this 
state of tHngs, the Sunla Bank took proceedings again&t Mrs,
McMullen— to which the Himalaya Bank was not made party— to 
realise* their security, and obtained a decree. Now, at the time 
when that detjrea was passed, the interest which Mrs. SIcMullen 
had was subject fcq the Himalaya Bank’s mortgage. So that the 
Hi'mfilaya Baiik li^d a first charge on the property, and the Simla 
^ank  heltl j i  :4ecre6 |0r money against Mrs. McMullen, and against 
any interest-WliiGh rSlna  ̂ her after the first charge had been
paid ofl. Tha^ wji'S. e fect o f the decree. Then the present suit 
was brought by/th'^ Hinidlaya Batik, and the question raised by it 
is, whether Ahe plaiatifc are entitled to have the property sold to 
satisfy tlieii rnoitgage, or whether their”iiiortgage is subject to the 
decree held by the Simla Bank.

1 am of opinion that the decree of the Simla Bank only affected 
what was left o f the property after satisfaction of the mortgage 
o f the Himalaya Bank, and that the Himalaya Bank is therefore 
entitled to have the property sold.

The antborities on the su'bject appear to loe somewhat at vari
ance with each other. The dilBoulty arises from tho words in 
s.*50 o f tho Eegisbration Act immediately following tlioso I  kave



1885 . already qupteJ,— “  n ot being a docroo or ovdor, wliothor siUili
m iregisterod doeiim ciit bo o f  tho saino nature as the registered  

%Lxl Bank dooiiniciifc or n o t ”  Thif)^ in niy  oj)inionj motins tliafc i f  a docroo
Tiik SiMtA lias '1)0011 obtained to b r in g  property  to salo under a by p otlio ca tio ii

^AKK. bondj or under a u ioney bond, and m idor that dooroo tho propcu'fcy 
has been jittaclxod, that docroo oannot bo ousted by a subsequenl; 
registered ina tram  out. I  do not tiiiuk  that tho aootion can in  a n y  
■way m ake a decreo effect a transfer o f  m oro than the in torost 
w hich the judgiiieiifc-debtor possossod. S u ch  an intorprotation  
■would lead to m anifest in justico, a n d 'w ou ld  dofoat tlio very  ob jocb  
w ith  w hich  the registration  law  was enacted—'nam ely, that p u b lic ly  
rogistorod docum ents should have ofi’ect as agaiiisi; docuraouts n o t  
registered. To g iv o  pi-iority to a docroo obtuiued agiumb a raort* 
gagoi* behind the m ortg ag ee ’s back would {)0 to d efeat this o b jo ct ,

I  should liavo thought it nuccPiSarj to rofor tho dotor/ninatioii 
o f  this case to the ■ F a it , B ench w ere it not that m y  brotlier T y rre ll 
concurs 111 tho op in ion  w hich  I havo ju st oxprossod . It api>earH 
from  tho Judgm otit in K anhaiya L a i v, lia n sid fm r {\) that m y  
brotlier Stra ight is now  o f  tlie samo o|>i!iioti. A g a in , in t|û  caso 
o f  Shahi I la p i  v . SMI) L ai ( 3 ), M r. Justico O ldfield and Mr. dustioo 
M ahraood expressed tho biiwo v iew  in ilio foilowlng-'^.^ords 

Thfire is no doubi in m y miud that tho r<\gi,sfcGrotl boud o f  tho 
plaintiff taki'y elFoefe, as rog’ard.s tho property  oompriBed in 
against iUo defendant’s imrcgiHtorod bond under s. 50* This giv<,:,y 

' ; priority  to tbo inctinibraneo oroatod l>y it o m t  tho incwnhi'anpo  
c rea ted 'b y  flio  defendant’s bond ; and this p riority  is n ot aflVctoil 
b j  deor<5PS olstaiiiud on  the luMultt, w hich  on ly  g iv o
effect to IIjdJQ^poctiVO rights under the l)ondsi”  TIlia proci.seiy 
eiipresHCs tj.10 view  which: I  tako in i,ho pnisent; case ; and tho sanio 
‘vieAT̂  'bas been taken b y  the M adras H ig h  cjourt in  jW uiar  ? ,

;■ (3 ) .

W o  th erefore  havo iliQ.iJaBCiirront op iiiions o f  M r. Juslitttj 
'Didfieldj-Mr. Ju stice  Muhmodd," M r, Juatico S tra ight, | Ir. JuK iie« 
'i'yrreU, tlio M adras H ig h  C ourt and n iyselfj that this is iho corrocfc 
Cuostrtieiion o f  (lie teruiri o f  s. 50  o f  iho liogisf;ration  A c t  ; suit I 
HLidcr tiiOBe oircuuistancos i. have tlioughl; it r igh t  to d e ii?«r  jiidg*'

CU Weekly Hptea, l.ssi, p. :uui 2̂)  ■Weekry H oto, 1885. c. 03. -' '̂
C;j) I,.J ., K ij.O M w a, sa . . ^
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inont in the caso now. Tho appeal Is ullowed with costs, and ilio
plaintiffs deciarod entitled to judgment^ tluit this mortgage bo  ̂ "
realised as a first chargo agaiusfc the mortgaged property. j-aya Bank

t?,
T y h r e l l ,  J.— I am of the same opinion^ find, having gi^en The Simla 

careful consideration to the terms of s. 50 o f the Registration Act 
ot 1.877, I accept the interpretation placed on tlie words “ nofc 
being a decrea or order”  by the learned Chief Justice.

Appeal allowed.

Beforn Sir W, Comer Peihcram, Kt., Chief Justice, and Mr, Justice Tyrrdl.'^^

N I I I a L  S I N G H  a n d  o t h e r s  ( P l a i n t i f f s )  » .  I v O K A L E  S I N G H  a n d  o t h k r s  N o v e m b e r  1 6 ,

(D ependants  ̂ *  ̂ ''

Pre-emption-~ 'Wajih-ul-arz—Right of ijre-emptor to stand in the position 
of t?ie purchase?'.

A. co -sh a ror  o f  a v illage  boUI part o f  h is  shave to  a s tran ger. T liia  sale-w as 
B uliject to  a r ig h t  o f  p re 'em p tion  created  b y  the in  faT O tir o f  th e
piu'tnera o f  the ven d or. O nly a part o f  the p u rch a se-m on ey  was jia id  in  cash, i t  
being  agreud that the halance should  rem ain on cre d it , aud be secu red  b y  tw o 
deeds in  which' the p rop erty  was h y p oth eca ted  b y  the purchaser to  th e  ven dor,

Jlel^ thfit it  cou ld  n o t he said  that th e  partners o f  the ven d or had  n ot on ly  
the  r ig h t o f  p re-em ption  but also the r fg h t  to be p u t in the same position  w ith  

"#<id:crcneG t̂ iU ll ie  pecu liar in cidents  o f  the p a ym en t o f  the p u rch a se-n ion ey  as 
th at arranged  betw een  the v e n d o r  and the purchaser .

Tfiis was a suit for pre-emption based on the imjib-ul-afs o f a 
viLlago named Pachnan. The clause of the laajih-nl-avz tQlui'mg to 
pre-emption was in tha following terms s— ‘ ‘ Up to*this time, no 
casG,of pre-emption'has ever occurred. The practice, however, 
in tho neighbourhoatlhfts been that when any co-shjirep to
sell his propurty, h® sells first to the’n§£irest partner) iafter him tp- 
the partner ia the then to> t|i;.̂ ‘part|ier in the vlilage % failing 
all those, to , a, stranger.,, W o. a|sQ'" aec#pt ':fchis p r a c t i c e .T i i e  : 
plaintiftsj Sihal Singh and five' otUet persons, alleged {hat they 
wore co-sharers in the village with tliQ defendant Girind Singli f  
that, on, tho 3rd February, 1883, Uirind Singh sold a five annas . 
sl'.ato ont o f  his ten annas share in the village to the defendants 
Kokale Siogli and Muhabbat Singh^ who wero total strangers 
and inhabitants of a different maxima/’ for a snm of B,s. lOjOOO, 6f

» B’ irst A ppt'al No. 45 o f  ISSl), from  adfecree o f  M a u lv i F arid-ud 'diri, A t o a d *  „ 
gfthoriiiuate i  udg0 of


