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this view the ajpeal must be, and hereby is, dismissed with 1885
costs. Krisena Rax?
. v.
Peraeray, C. J.—I concur in the oruer proposed by my Gomp
. el
brother Straight. . Prasso.
Appeal dismissed.
Before 8'r W. Comer Petheram, £t , Chief Justice, and Mr. Justice Tyrrell. Nnvelrlsal??r 1e

Tus HIMALAYA BANK, LIMI(ED, (Praivmisi) o Tuw SISLA BANK, LIMIT- »——m e,
TED, anDp anorHER (DEFENDANg). ©

Begistered and unregistered documen{s—Mortgayee under registered deed competing
with holder of decree on prior unregistered mortgage deed—Act 111 of 1877,
{Registration dct), s. 50,

The words in s. 30 of the Registration Act (111 ¢f 1877) “not being a decree
or order, whether such unrcegistered document be ¢t the sams nature as the regis-
tered dosument or not,” mean that, if a decree Lias been obtuined to bring property
to sale under a hypothecation bond, or under a money bond, and under that decree
the property has been attached, that devree cinnot be ousted by a subsequent
registered instrument. The section cannot in any way raake a decr:e effect a transe
fer of more than the interest which the judgment-debtor possessed.

Held that a mortsage-deed regintcred under Act 110 of 1877 was entitled to
priority over a decree obtained subsequently to the registration of such deed upon a
prior unregistered deed of mortgage, Kanhaiya Lal v. Bansidiar (1), Shahi Ram
v. Shib Lal (2), and Madur v, Subbarayalu (8), refcrred to.

Tu1s was a’suit brought by the Himalaya Bank, Mussoorie, to
recover a sum of Rs. 3,428-7-83, due on a bond. dated the 17th
Jfy, 1883, for Rs. 3,000, executed by the defendant No. 1, Mrs. E.
McMullen. By this bond, certain land situate in Sahdranpur and
a dwelling-house thereon of value exceeding Rs. 100 were hypo-
thecAted to the plaintiffs. The bond was duly registered on the
10th August, 1883. The defendant No. 1 did not appear to
answer the suit. The defendants No. 2 were the Simla Bank Cor-
poration, Limited, who held a bond for Rs. 10,000, dated the 30th
June, 1881, in which the defendant No. 1 had hypothecated to them,
among other properties, the same dwelling-house as was subsequently
mortgaged to the plaintiffs. This bond was executed by all the par-
ties thereto. , On the 25th July, 1881, Mrs. McMullen herself took
the bund for ;emstratlon to the office of the Registrar at Mussoorie,

* Yirst skp; -eal No.19 of 1880 from a decree of C. W P. Watts, Esq., District
. Judge raf baharanpur, dated the 2nd December, 1884.

gl) Weekly Notes, 1884, p. 186, (2) Weekly Notes, 1885, p. 63.
(3)1 L. R, 6 Mad. 88.
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and in Lis presonce admitted cxecution 2nd acknowledzed receipt of
cousideration. Two cortificates to this effect were endorsed on
the bond and signel’by the Registrar, who affixed thereto the office
seal® At this priat it was discoverel that no representative of the
Simla Bunl: was present as required by s. 35 of the Registra-
tion Act (11 of 1577), and tae bond was therefore returned to Mrs,
McMullen, thhout fl, il certificite r\quued by s. 60 of the Act,
and without reco d ia t1> rexistar-book required by s. 61. The
bond was passed on to tha Simla Bank, and no further steps towards
its registration were ever taksn. On the 19:th December, 1553,
the Simla Bank pat their lond in suit against Mrie McMullea ande
oné Moran, wha, i1 ex»:ution of .a monsy decree, had attached
some of tha propery hypithacated in the bond. The defendant
Mrs. MeMullea did wmot apnear, but the claim of the Sinua
Bauk was contested by Moran, who urged that th: plaintiffs” bond,
being unregiitered, wis not admissible in evidence. On the 3rd
March, 1854, ths Distrizt Judge of Sahdranpar decroed the claim,
holdingz that tha bond of tho 39t Juna, 1881 was daly registered
in compliancs with the Reyistration Act

On the 31st July, 1884, the present suit was broug};t by the
Himalaya Bank under their bond, allexing as agaimst thedefindan®
No. 1, Mrs. McMullen, non-piym=at ot ths d:bt sceurel bi that
instrument, and as aziinst the Simla Bank that thoy had lgen
possession of the mostgir:l p.emic:s i1 or aboat the month of
Mav, 1584, and still v tain21 poss2s-i01 5 and prayving that, in de-
fault of payment of tha debt due to thom, with interest ani (oos.sts,
the said promises might b sold and the pros wds of the sale applied
to such payment. The defendants No. 2 appeared and contested
the suit, on the ground that unler their deed of the 30th June,
1581, and the decree thereon of the 3rd March, 1884, they held a
lien on the property which was entitled to priority over that
held by the plaintiffs. In reply to this contention, it was argued‘
on behalf of the plaintiffs that the bond of tha 3 )th June, 1881 was
not duly registered, and was therefors nat alm'ssible in evilence.

The District Judge, re-affirming the grounds of his daeision in
ihe case of the Simla Bank v. MeMullen and Moran, dield that the
bond ot the Sunla Bank was duly registered, and therefore adinis,



@, VIIL] ATLATIABAD 28R af

1585
[ —— ]
Tus Hiwa-
what he described as “inchoate, though neb actually con ipleted, ’—M’AUB‘W":
registration,” and, in reference io his former judgment, he obsor ved:  Tap SIna
. . Bay
—1 held then, and I hold still, that the bond wa 3, o all intents and
purposes, registered ; that peblicity had been f‘wen to it by Mrg.

MeMuallen, the party mo#t interested; inasmuchens she would have

sible in evidence. 1ie was of cpinien that the proseedings bolove
the Registrar at Mussoorie on the #5th Jaly, 1851, smounted to

to pay the money, horself coming fm ward to register i, and Tinay
add hoere that although it was not fiunlly entored in the register,
yot any person coming to search the registors to seco if there was
any lien on th8 property, could at once have aseertained from the
clerk what proceedings, shert only of ‘nct{ml‘mld final registration;
had $aken place in the matter.” The learnad Judge passed a docree
in the following terms:—“I decree now for the plaintiff in fall
against Mrs. McMullen for a sum of Rs. 3,428-7-3 with costs and
futare innterest at 8 per cent. por annum, ez parie, and against the
house hypothecated, after the claim of the Bimla Banlk on its decree
shall have been satisfied. The costs of the Bimla Bank are payable.
by the plaintiff Bank to the extent of throe-fonrths. In all other
respects the claim against the Simla Bank is dismissed.”

The plaintiffs appealed to the High Court.

‘Mr. C. H. Hill, for the appellants, contended that the District
Jndge was wrong iit holding that the bond held by the respondents
had been duly tegistered in conformity with the provisions of the
chlstratmn Act. It was obvious that a document must be either
vegistered or unrvegistered, and there could be no intermediate
position, such as the Judge termed ““inchoate” or ¢ imperfeot”
registration.  Under the Registration Aet, what constituted regiss
tration was the entry in the register-book required by s. 80, and,
as no such entry had been made in respect of the defendants’
bond, it must bo taken to be mnvegistered, and therefore, under
5. 49, to bo inadmissible in evidence. Under s, 50, tho plaintiffs’
bond of the 17th July, 18835, having been duly registered; was
entitled to prlonty over every inregistered document rela.tmrr to
the same property.

" Me. A. Strashey, for the tespondents, admitted that the finding
of the District Judge as to the registration of the bond of the 80th
4
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* June, 1881, could not bo sustained. Thoe respondents’ title musb

now, howaver, be regurded as derived frowm the docrec of the 3rd
March, 1884, into which their bond had mergod, and not from the
bond itself, The terms of s. 50 oxpressly excluded from ity seope
questions of priority betweon rogistered docwments and deerces
or orders. The decree required no wegistration, and, not having
been sct aside by appeal or othorwise, mrst, so long as it exisbed,
have all the incidents and effects which the law attachod to de-
crecs, Parshedi Lal v, Khushal flai (1) was adirect authority ; also
Buijnath v. Lachman Das (2). Kanhaiye Lol v. Bansidhar {5, and
Shahi Ram v. Shib Lal (k) wero distinguishablo, Leing cases of
competing decroes, and nob affecting a question of priority between
registered documents and decrees obtained uwpon nuregistered
documents.

Mr. C. H. il was not called on to roply,
, l’n'rnmnAM C,—1T am of opinmion that Hm appeal must be allow-
ed and that Judn“ment must be given in favour of the plaintift,
Tho real quest.lon in the case is, whether the title of the IHimalays
Bank or that of the Simla Bank should provail with res pogt to the
mortgages. exccuted by the defendant, Mrs. I, McMullen,  The
facts of the case are, that on the 30th Jmm 1881, the (mu'nchmb;
Mrs, MeMullen, mortgaged a house in mlurunpur to tho mmla
Bank, to secure a sum of money.  Tho mortgage doed was nove..
registered, and the amount due upon it was never p,ud olf.  Un
the 17th July, 1883, the same mo rt,«,;-mr;ut' C-u,cutul & morbgag-
deed in vespect of the sammoe house in Sabaranpur in favour of tha
Himalaya Bank, to sccure a sum of money, and this tli:t}(l was duly
registered on the 10th August, 1883. Thero is ne finding on the
subject, butb 16 must be assumed for the purposes of this euse that
the Himalaya Bank had no knowledgo of the IllOl‘t‘(ﬁ{,«ru.. deed of
the 30th June 1831, which, at the time of their own deed, was
not registered.

The first question is, what was tho condiizimx of the titley to the
property in suib at the time of the registration of the sScond mort-
gqn@-d%d“ The titles hore in question are titles crentod Ly two
mortgage-deeds. The matter is governed by s, 50 of-the Lo gig

~ (1) Weekly Notes, 1882 v 18,

9 L L. K. 7 AlL 883,
(8) Woekly Notcs, 1834, p. 136, & by 7 AL 883

(1) Wockly Nobes 1886, p, 63,
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tration Act, which is in the following terms : —¢ valy document .

of the kinds mentioned in elauses (aj, (b), (¢), and (d,) of 8. 17,
and clauses (a) and () of 5. 18”—which includes the mortmrre
deeds before us —“ shall, if duly registered, take effect, as a%fuinst
the property comprised therein; against every unregistered docu-
ment relating to the same property.” It is only ttecessary fo read
the section to ses what was the condition of the titles possessed by
the two Banks at the time when the second mortmme deed was
registered. The registered decd of the Himalaya Bank was, by
8. 50, given priority over thé unregistered deed of the Simla Bank ;
so that at thaf time the Himalaya Bank, by virtue of their regis-
tared deed and the terms of the statute, was in the pesition of a
first mortgagee, und the Simla DBank was in the position of a
second martgagee. The only interest, therefore, which Mrs. Me-
Mullen or the Simla Bank had in the property was what would
vemain after the debt of the Himalaya Bank had been gatisfied.
That was the condition of the titles in August, 1883. Upon this

state of things, tho Bimla Bank took proceedings ngainst Mrs. -

McMullen—to which the Himalaya Bank was not made party—to
realise’ their security, and olbtained a decree. Now, at the time

When that degree was passed, the interest which Mls McMullen

Tad was subject to the Himalaya Bank’s mortgage. So that the

Himalaya Bank hald a first charge on the property, and the Simla ‘

_J:mk held a decree for money ag ainst Mrs. McMuallen, and against
any interest: ‘which reinained in her after the first chargs had been
paid off. That was the effect of the decree. Then the prosent suit
was brought by the ‘Hinislaya Bank, and the question raised by it
is, whether -the“plaintiffs are entitled to have the property sold-to
satisly thait ttortzage, or whether their mortgage is subject to the
decree held by the Simla Bank,

I am of opinion that the decree of the Simla Bank only affected
what was left of the property after satisfaction of the mortgage
of the Himalaya Bank, and that the Himalaya Bank is therefore
entitled to have the property sold.

The authorities on the gubject appear to be somewhat at vari-
ance with each other. The dificulty arises from the words in
8. 50 of the Registration Act immediately following those I have
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already quated,—“not being a deerce or order, whether such
unregistercd document bo of the same nature as the registered
dooument or not.” This, in my opinion, neany that if a decres
has heen obtained to bring preperty to salo under a hypothecation
bond, or under a money hond, and undor that doarce tho property
has been attaclied, that deerco cannot be custed by a subscquent
registered ingtramont. I do not think that the section can in any
way make a decreo effeet a transfer of more than the interest
which the judgment-debtor possessed. Such an intorpretalion
would lead to manifest injustice, and would defeat tho very object
with which the registration law was enactod—namely, that publicly
rogistered dvcuments should have offeef as against documouts nob
registered, - To givo priorily to a decreo obtainod against a morg-
gagor behind the mortgagee’s back would bo to dofeat this objeet.

1 should have thought it necessary o refer the detormination
of this case to the Full Beneli wera it not that my brother Tyrroll
concurs in the opinion which I have just expressod. 1t appears
from the judgment in Kanhaiya Lal v. Bonsidhar (1) that my
brotlier Strvaight is now of the samoe opinion.  Again, in the easo
of Shalz Lam v, 8hibd Lad (2, Mr. Jastice Qldliehd and Me. Justico
Mahmood exprossed tho same view in tho following-words +—=
“Thero is no doubl in my mind that the registered bond of * the
plaintilt takes effect, as regards tho property cmfapriscad in 14,
against the defendant’s unvegistered bond under s, 30, This gives

- prioriby to the incumbrance eronted by it over the incwubrango

created by the defendant’s hond ; and this priovity is not affestod
by the su }suiuoni: docrees obtained on tho hondy, which only give

clloet to the respoctive rights nniler the honds?”  'Dliis procisely
eipresses tho view which T tako in the present ease 3 and the sama

' yiow has been talien by the Madras High Court in Madar v, Sub-~

& ‘ayelic (3

“Wo therofors have the doncurrent opinions of Mr. Justico
Uixlﬁc‘iu, Mr. Justice Muhmood, Mr. Justico St raight, M, Jusiico
Lyveell, the Madvas High Court and myself, that this ia tho correct
sonshrnciion of the terms of 8. 50 ol the Registration Ach 3 und
under those eireumstances § have thought it right; to deliver judg-

(1) Weekly Wotes, 1854, p. 180, () Weekly Noles, 1865, LN
&) L Ly Be, i Mady 58,
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ment in tho case now.  The appeal is allowed with costs, and the 1885
st
plaintiffs declared entitled to judgment, that this mdrigage Dbe g
N A~
veulised as a first charge against the mortgaged property. LAY BaNg
v,

Tynnprr, J~—I am of the same opinion, and, baving gisen ’I‘IfBE Srarea
careful consideration to the terms of s. 50 of the Registration Aok AR
of 1877, T accept the inter preL‘Ltlon placed on the words  uot
being a decres or order’” by the learned Chief Justice.
"4 ppeal allowed.

Before Sir W, Comer Petheram, ]xt Chief Justice, and Mr. Justice Tyrrell.”, 1885
November 16,

NIHAL SINGH %nD ortuns (PrLammirrs) ». KOKALE SINGH ixp oTHERS
A ——————

(Dereypants) *
Pre-emption — Wajib-ul-arz—Right of pre-emptor to- stand in the position.
of the purchaser,

A co-sharce of a village sold parb of his share to a stranger. This sale was

subject to a right of presemption created by the wajib-ul-urz in favonr of the
Only apart of the purchase-money was puid. ia cash, it

partners of the vendor.
and be secured by two

being agreed that the balance should remain on credit,
decds in which the property was hypothecated by the purchaser to the veudor,

Ileld, that it could not be said that the partners of the vendor had not only

hie right of pre-emption but also the riglt to be put in the same position with

~saference t.—.ullﬁu, pecaliar incidents of the payment of the purchase-amouvey ns
that arranged between the vendor and the porchaser,

_Tris was a suit for pre-emption based on the wajib-ul-arz of a
village named Pnchﬁah. The clause of the wajib-ul-arz relating to
pro- emption was'in the following terms :— Up to:this time, no

eaSo,of pre-emption has ever occurred. The practice, however,
in the neighbourhood has been that when any co-sharer désires to
sell his propar ty, he sells first o the-nedrest partner; after lnm to
the partner in the thok he, then to the' pm‘mer in the villags 3.
all those, to a. stranger.. We also” aecept “this practlce*’”‘ ,The
plaintifts, Nihal Singh and five othier persons, alleged that they
were co-sharers in the village with the defendant Girind Singh s
that, on the 8rd February, 1883, Girind Singh sold a five annas .
shato ont of his ten annas share in the village to the defendants’
Kokale Singh and Muhabbat Singh, who were “total strangers
and inhabitants of a different mauza,” for a sum of Rs. 10,000, of

T l‘uwt, Appml Na 4’3 of 1885, from n demee of Mm vi I‘drld~ud din Ahmad,\
Gahordingte J udgs of Cawn;ﬁ;"ﬁ“&mﬁu&-ﬂm&th Beptembor, 1864,



