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The question which has now to be considered, is whether the
decree of the Subordinate Judge dismissing the suit oughs to stand,
and the position of the purties appears to be this : that the plainuff
has all along, antil he saw that the judgment of the High Court
was likely to be given against him, been insisting upon having the
salo-deed with the warranty of title; und itis admitted by his
learned counsel at the bar, that Ie had no right to any such cove-
nant. It has not buen attempted to be shown that he hud.  Lhus
Le was insisting upon baving that which he had no right to have,
and he deluyed performing his part of the agreement for the pay-
ment of the purchase-money on that account. Under sach cir-
cumstwens as these, it certainly is not a ease in whiel it would be
right for this Committee to advise Her Majesty to make any decree
for specific performance,

The cases to which their Lordships have been referred are very
different from this. They are cases where apparently the plaintiff
has been willing to submit to have the agreement which was actu-
ally proved performed. Their Lordships will therefore humbly
advise Her Majesty that the appeal should be dismissed, and the
deeree of the High Court uffirmed, and the appellant will pay the
costs of this appeal.

Appeal dismissecf;

Solicitors for the appellant.—Messrs, 7. L. Wilson and Co.

Solicitors for the respondent.—Messrs. Pyke and Pariot.

RAJESWARL KUAR axp anoTser (Dersspasts) v, RAI BAL KR{SHAN,
(PramTIFF).
[On appeal from the Iligh Court for the North-Western Provinces.]
Lvidence ~Burden of proof.

In a sait for money due on & bond between the representatives of the origi-
nal parties to it, the defendant attempted to reduce the claim on the ground that
the money had not been received in full, the bond baving been given partly in
respect of an old debt, and partly in vespect of a credit in account, upon which
the debtor had not, in faet, drawn certain itema,

The Judicial Committee concurred with the High Courb, w'bxch had reversed
50 much of the decree of the Court of first instance as disullowed these itema ;
the latter Court not having correetly adjusted the burden of proof, and having
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acted as if ihe plaintiff had relied on bis own books to prove the debt ; besides,
having erred in weighing the evidence.

Appeal from a decrce (21sh March, 1884) of the High Court
modifying a decree (19th March, 1883) of the Subordinate Judge
of Benares.

The suit was brought by the plaintiff on the 3rd February,
1882, to recover Rs. 16,144-15 principal, and Re. 7,733-2 interest,
due on a bond mortgaging a taluka called Uchagaon Karotha,
which was exceuted by the defendant’s deceased husband, Raghu-
bans Sahai, to the plaintiff’s deceased father, Rai Narain Das, on
the 9th of July, 1869, to secure payment of Rs. 2,000 on the 8th
of July, 1874, with interest at € per cent. per annum. °

The execution of {he bond was not disputed, nor the ]iu.bilif.y
of the obligor to pay Rs. 13,000 out of the total amount of Rs.
90,000, admitted in the bond to have been previously due with
interest thereon, but the defendant’s - contention was that the
remaining sum of Rs. 7,000, which: is stated in the mortyage bond
to bave been borrowed from Rai Narain Day for the scttloment
and disposal of the claim for monthly allowance of one Vilayati
Begam, not having been applied to that purpose, the plaintiff
wus bound to prove that it had been paid to, or expended for other
purposes of, Raghubans Sahui, aud that he had not so done.

The Subordinate Judge threw the burden on the plaintiff of
proving that the amount in question of ks, 7,000, which appeared
by his books of acconnt produced in Court not to have been paid -
over to Raghubans at the time of the execution of the bond, had
been in fact subsequently paid, and by his judgment disallowed

~out of that aicount as insufliciently proved, one item of Bs. 1,000

entered in the plaintif’s bouvks as paid for Government revenue
of the mortgaged estate on the 6th July, 1869 (4., threo days
before the date of the bond),.a second item of Rs. 826-5-6, shown
by the plaintiff’s books to have been transferred on the date of
the exscution of the bend to the plaintitf’s account in satisfuction
of the interest due up to that date upon the previous debt, and
various other. items, aggregating Rs. 1,673-10-2, together with

interest on those amounts, a.nd gave plaintift a decree for the rest
of his claim.
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The ground on which the Subordinate Judge rejeeted the proof
of the two first of those items was that, having regard to the date
f the bond, it seemed highly improbable to him that thesc items,
of which that for Rs. 1,000 appeared by the plaintiff’s accounts
to have been paid to Raghubans three days Lefore the date borne
by the bond, and the second, that for Rs. $%6-5-6, to have been
dobited to him on that date, should bave formed part of the
Bs. 7 009, which the bond stated was to be applied to Yuying up
Vilayati Begam’s claim.

On appeal, the - High Court (Oldficld and Tyrrell, JJ.) gave
judgment as follows :—

“The plaintiff brings this suit to recover money dne under a
bond dated 9th July, 1869, exccuted by the husband of the defendant,
Rai Raghubas Sahai, in favour of the father of plaintiff, Rai
Narain Das. Thero is no dispute as to the execution of the bond,
which is for a sum of Rs. 20,000, of which Rs. 13,000 are on an
old book debt, ard Rs. 7,000 is stated to Le borrowed for the settle-
ment and disposal of the claim for monthly allowatice of one Vil-
ayati Begam,

“ Tt is admitted by plaintiff that this sum was not expendel in
the way stated, nor paid te Rai Rhagubans Sahaiin one sum ;
but it is alleged that it was placed to his credit and drawn by hing
at various times for various purposes.

‘ “ The defendant does not*distinctly deny that Rai Raghubans
Sahai received it, but rather suggests that it could not have been
received, as it was not required for the purpase named, and in fact
puts plaintiff to the proof that the sum was paid.

¢ The only items of this sum which the Subordinate Judge dis-
allows are items aggregating Rs. 3,499-15-8 and the interest
claimed on them, and the plaintiff has appesled in regard to them.

“ The items are Rs. 1,000, alleged to have heen puid to Rai
Raghubans Sahai on 6th July, 1869, for payment of Government
revenue, Rs. 826 paid on 9tk July, 1869, as interest to date of
bond due on the old book debt of Rs. 13,000, and the above sum
of Rs. 1,000 and items aggregating Rs, 1,673-10-2, paid to Rai
Raghubang Sahai on various dates,
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¢ The reasons of the Subordinate Judge for disallowing the items
appear to us quite msufficient, and we have no doubt whatever that
Rai Raghubans Saliai received the full sum of Rs. 7,070, of which
the above items form portions. The Subordinate Julge dwells
chiefly on the admitted fact that the recitalsin the bond as to the
manner in which the sum of Rs. 7,000 was drawn are opposed to the
real facts as alleged by plaintiff, and to there being no evidence
apart {rom the account books, But in the first place there is the
bond for the amount, both Rai Raghubans Sahai and Rai Narain
Das are admitted to have been shrewd men of Lusiness, and it is
most unlikely that Rai Raghubans Sahai wonld have for many
years allowed the snm for whieh he had given a bond fo remuin
undrawn., Next there is the evidence of the plaintifi"s account
books. They are the properly kept books of a firme of character
and respectahility, and have been proved by the gomashta of the
firm, and contain particulars of all thoe items. The circumstance
that items in theso accounts may not be supported by vouchers in
the handivriting of Rai Raghubans Sahai is accounted for by the
admission that he and Rai Narain Das were very great friends,
aud the former was not in the habit of requiring from the latter
vouchers fur every sum he might draw from bim, and the Subor-
dinate Judge's objection in rospect of the item of 1is. 1,000, that
17 it had been paid, plaintiff could produce the receipt, has little
force, as it would have been with Rai Raghubans Sahai and not
plaintiff.  Morcover the admitted friendly terms on ihich Rai
Narain Das and Rai Raghubans Sahal lived does not allow us to
suppose that the former would cheat him by making false entries
in his books, and we cannot hold that the elaim as to these items fails _
without at the same time holding that the entries of the items are
forged. DBub this supposition is preposterous, and, indeed, is not
suggested by the Subordinate Judge, who, on the contrary, accepted
the general correctness of the account-hooks by decreeing the larger
portion of the claim in acecordance with them.

¢ It i also noteworthy that the defendant does not distinetly deny
that Rai Raghubans Suhai received the sum, but rather pleads
ignorance, and has not attempted, by the production of his books -
of acdount’ (‘and it is impossible to beliove that he left no memo- -
randa of acéou‘vnts), to disprove the claim. We therefore consider
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-that the payment of the entire sum in the bond has been estab-
lished.

“ There js another item disallowed about which the auppellant
also appeals, :

“It is admitted that plaintiff’s father received from the defond-
zmts husband at various times a sam of Rs. 10,000; but plaintiff
alleces that Re. 1,000 of this was credited not in satisfagtion of the
bond in suit, but of another loan.

“ We consider that he has established this fact by the evidence
of the accounts and of the gomashia, whose pmt“mont thers seems
no reas whatever to disbelieve.

“We decree the appeal, and modifying the decree of the Sabor-
dinate Judgd, wo decree the claim in full with all costs and interest
at 6 per cent. from date of institution of the suit to realization,”

On this appeal, l

Mr. W. A, Raikes and My Dunlop Hill, appearcd for tho
appellant.

Their contention mainly was that the entries in the books did
not support the claim on the bond. The objection also was taken
that the payments made had ‘not been credited on their correct
divtes, whereby the interest account had been incorrectly made uvp.

Ir. B. V. Doyie for the respondent was heard on this last
point only. ‘

Their Lordships’ judgment was delivered by Lorp Honmouss.

Lorp Hoprovsk——In this case the appellant and respondent are
the representatives of the ori ginal partiés to the transaction, but no
change of interest or any legal question is raised by their succession
to their predecessors, and the vase is exactly the same ag if the

" present plaintiff and defendd.ut were the original parties them-
selves.

The plaintiff sued on a bond for & debt of Rs. 20 000, and the
nature of that debt is stated on the face of the bond. - Rs. 13,000

was an old debt, and Rs. 7,000 was stated to be a new debt con-..
. tracted at the tlme of the bond, and the bond stated a[bo what the
object of the. contract for the new debt was. The defendant alleges
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that those recitals are false. In effect he alleges that the bond
must be taken as of no value, and that the accomnt between the
parties must be taken as between an ordinary debtor and creditor.
In the first place it is alleged that the object for which the Rs. 7,000
is said to be borrowed was not the objeet, and that the money was
not applied to that ohject.  Their Lordships think that is a matter
of no importance whatever, It may be that tho object stated was
not the object. It may be that a week afterwards tho recipient of
the Rs. 7,000 changed his mind and did not apply the money to
that object. It does not signify what the ohject was. To prove
that the Rs. 7,000 was not actually advanced, the defendant called
for the plaintiff’s books of account, Those books of accornt wera
produced, and they showed appavently the whole transaction bet~
ween the parbiés, and the impugned recital was substantially correct.
About the old debt for Ra. 15,000 thera was no question, and the
Rs. 7,000, the new advance, was made outb in this way : Rs. 1,000
was paid for revenue some two or threo days before the date
assigned to the bond; a sum of Rs. 800 odd duc for intorest
was allowed on asceount and taken as capital 5 and the remainder,
Rs. 5,000 odd, was ereditod to the defendant in the books of the
plaintiff to be drawn as occasion required, Then the books of tho
plaintiff showed that the moncy was drawn oub, and if thay avo to
Bo taken as ovidencs in favour of the plaintiff, thero is a completo
answer to the charge of incorroctness mado by the doefendant.

Now whal the Bubordinate Judge didy was to look whethor ths
items of discharge in the plaintift’s hooks were corroborated or not.
Wherve they were corroborated he allowed the discharge, and wheve
they were not corroboratod he disallowed them. In doing that
their Lordships think that tho Subordinate Judge acted on an
entirely wrong principle. He acted on a principle which wonld
have been correct if the plaintiff had relied on his own books ag provs
ing his debt ; but that was not the ease. The plaintiff relied upon

. the bond which was executed by his debtor, and waless thab bond is

displaced thers is no answer to the action. It is the defendant who -
seeks her defence in the booksof the plaintiff. She calls for the books

“and extracts her defence ont of them, and it would he a monstrons”

thing if the party sued were allowed to call for the accounts of the.
plaintiff, and exteaet from them just such items as proved matters
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of defence on hor part, and were not to allow those items which
make in favour of the plaintiff. The High Court held that tho
hooks must be admitted in #oto. Their Lordships think the Hi gh
Oonrk were entirely right, nnd that the decree cannot bo com-
plained of on that ground. '

Then a much smaller matter was put forward, just at the end
ofiMr. Rakes’ argument on behalf of the appellant. It appears
from the plaintiff’s books that a number of sums wete regeived
from time to time by him on behalf of the defendant.. The dates of
tHome receipts are given, and it is alleged that they were notcarried
into account on those dates as against the principal or tho carrent

interest,?as it may be, of the bond, so as to discharge the defendant

from interest protanto from those dates. The prineiple that they
should be soscarried into account is a sound one, but their Lord-
ships are exceedingly doubifal whether that principle has been
violated, and it certainly is the duty of the appellant who asks them
to modify & decree of the High Court on this point to show them
clearly that it has been violated. Their Lordships find that the
plaintifl’s gomashta, who is the battle-horso of the defendant on this
matter, was not asked a question on the subject, and it may have
been that if he had been asked uestions he might have shown thaé
in taking the interest account the veeeipts wore credited on th.,
right dates; or he may have given somo other explanation of the
modo in which the account was mads out, That the parties weore in
habits of very great intimacy is shown by the gomashia, and it is
alse shown that the defendant’s predecessor was a shrewd carveful man
of business, and it is unlikely that he should not have known how
his own account was standing with the plaintiff. His own books are
‘nob produeed, so that their Lordships do not know whether he him-
self would have given any diffsrent account of the tmnqmulons.
Moreover it does nob appear that this point was raised hefore the
High Court, and even if it wers raised as late as the appeal to Her
" Majesty, it is raised in so ohscure a way that it requires Mr, Ruiles’
explanation to understand how it was raised at all,
Under these circumstances their Lordships must say that

“although the prineiple. contmded for by Mr. Raikes is a sound ong,
they have no evidence before them “that the decres comtains any
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1887 violation of it. They therefore think that the decree appealud from
Rassswagy  Should be affirmed, and the appeal dismissed with costs, and they
Kuan -will humbly advise Her Majesty to that effect.

v,
%;:IS?;:; Appeal dismissed.
Solicitors for the appellant—DMossrs. Ochme and Summerhays,
Bolicitors for the respondent—Messrs. 7. L. Wilson and Co.
1887

% EXTRAORDINARY ORIGINAL CRIMINAL,

e )

Before Sir Jokn Edge, K¢, Chisf Justice.
QUEEN-EMPRESS » RIDING sND OTHBRS,
" Criminal Procedure Code, s, 509. — Deposition of medical witness taken by M agiatrade
“tendered at sessions trial,—Mugistrate’s record not show ing, gnd evidence nyt
adduced to show, that deposition was taken and atiested in accuzed’s presences— Dea

position nol admzsuble in cmdencc:—-dct Iaf 1872 (Lavidence Aot), s, 114, illustra-
uon (3.

Before the deposition of a medxcﬂ wifness taken by a committing Magisérale
gan, under g 509 of the Criminal Procednre Code, be given in evidence at the trial
before the Court of Hession, it must either appear from the Magistrate’s record or be
proved by the evidence of witnesses to have been taken and attested in the accused’™
presence. Ii should not merely be presumed, under s. 114, illuabration {¢) of the
Evidence Act (I of 1872) to have been so taken and atiested.

» LHIE was a trial ab the Criminal Sessions of the High Court
before Edge, C.J., and a jary, of three soldiers named Riding,
Adair and Lineban, upon charges of robbery, under sec. 395 of
the Penal Uode. In the course of the case for the prosecution, it
appeared that through some oversight the Assistant Surgeon, who
~ had examined the complainant, snd who had given evidence before
the committing Magistrate as to the injuries said to have been
inflicted by the prisoners, had not been served with a summons,
and was therefore not present for the purpose of giving evidence.
‘The Public Prosecutor {(Mr. G. E. A. Ross) for the Crown
accordingly tendered in evidence, ander 8. 509 of the Oriminal

Procedure (Jode, the depdasition of the Assistant Surgeon which
had been taken by the Magistrate.

.. This deposition was sigued by the Assistant Surgeon and by the
‘committing Magistrate. The record coutained no statement as to
- whether ox ot tlie deposition had leen taken and attested in tha



