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appeal subject to the due proportion of the monsy claimed being
allosated to the 10 biswas in Husainalipur Mathra, This brings us
to the question of apportionment. We have no materials on the
record by which we can new make an apportionment.

We refer this question under . 566 of the Code of Civil Proce-
dure to the Subordinate Judge, who will ascertain and determine
what the value of each of the propertios was at the date of the suit.

On tha materials so supplied we will give a final decreo in this
casé. The question of costs will be dealt with when we are dealing

with the final decree.
Tssue remidied.
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BINDESHRI PRASAD (Prawrizr) v. MAITANT JAIRAM GIR (Drrenpawt),

{On appeal from the High Court of the North-Western Provinees.]
Specific performance of contraet—2det Iof 1877 (Specific Reliet Act.)

Upon a contract for the sule of the proprietary right in land, the intending
purehaser, insisting on aright to compel the vendor to give an absolute warranty
of the title, withheld paymout of the purchase money beyond the time fixed. He
nleo sued for spn(:'iﬁ(: performance of the contraet, requirivg a guarantee from the
vendor, nutil it appeared that the judgment of the appellate Court was abount to
be given against him on the ground that he was not entitled to what he cliwed.™

Hold that certain reported cages where, apparently, the plaintiff had been
willing to submit to have the agrcement which was actually proved performed,
were different from this ; and thus the deeree dismissing the suit ought to stand.
Ifere the plaintil, insisting upon having that whieh he had no right to have, had
delayed performing bis part of the agreement on that aceount,

Appeal from a decree {23rd June, 1884) of the High Court (1)
affirming a decree (9th June, 1883, of the Subordinate Judge of
Allahabad.

The suit out of which this appoal arose was brought by the present
appellant to obtain a decres for specific performance of a contract
for the sale of the proprietary right in twenty-five mauzas forming’
taluka Dhobha, pargana Kiwai, in the Allahabad district, The

plaint sot forth that on the 3rd October, 1882, the defendant con-

Present.—Lorp Hopmousz, S1r B. Pracock, Sik R. Bagearnay, and
: Sre R, CoucH.

(1) Weekly Notes, 1834, p. 169,
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tracted with the plainfiff, at Mirzapur, to sell fo the plaintiff for
Rs. 10,075, his whole zaminddri right in the above,. tho plaintiff
paying Rs. 200 eamest-money, and Rs. 105 for the stamp;pro-
mising also to pay.the remainder of the purchase money within
fificen days, at the time of the cxecution and registration of the
sale-deed. Refnsal to complefe on the tender of a sale-deed for
execution on the 18th Oclober was alleged, and the relief soﬁght
was o decree for specific pm-form;mce" hy execufion and registra-
tion of a gale-deéd, with terms involving o warranty of title.

The satta, or agreement, dated 8rd Catober, appears at the
commencement of their Lordships” jodament.  Its factum was not
disputed ; but the defence was that the plaintiff had not paid the par-
chase money within the stipnlated time, and this netwithstanding
that he had been informed when the satfa was signed that the risk
of claims on the property that possibly might be brought forward
by persons claiming throngh the former owners, must be taken
by him as purchaser; and that no warranty could be given, He
Lad, however, afterwards insistod upen one, :

- The issues recorded by the Subordinate Julge raised questions
swhother the fact thatb the plaintiff did not pay the purchase money
to the defendant within the stipulated time, aflested his right to sue,
\ﬁlal.her, at the time of the agreement, it was stated that the defen-
dant wag not to be answerable for dispules as to the title to
the property raised by other parties, and whether if the plaintiff
should be found entitled to have the sale-deed executed, he wonld
be entitled to have it executed with the warranty ef title claimed
by the plaintitt,

It appeared that the materlal facts abount taluka Dhobha were
that, prier to December, 1873, it belonged to Chedi Lal and other
members of his family. OChedi Lal bad three brothers Madho,
Bheo and Badho. Of these Madho, aboat 1869, separated in
estate from Chedi Lal, and died some three yoars afier, leaving a
widow Ramdai, Sheo died in 1861, leaving a widow Lachmania.
Sadho, and, after his death, his" son, Kalka Prasad, continued
joint with Chedi Lal; and against them in 1872 the respondent
obfained a decree, in satisfaction whereof he caused to be sold
in execution and purchased their right, title and interest in-taluka -
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Dhobha, of which he obtained possession. In November, 1881,
the appellant, through Chedi Lal, who acted for Lim, commenced
the arrangements, with a view to purchasing the property,
which ended in the execution of the satia of 3rd Ooctober, 1882,
A dispute then arose as to an absolute warranty of title, which the
appellant required, and after the interchange of proposed clauses in
the sale-deed, this suit was brought.

"Both the Courts below held that the plaintiff was not entitled
to a decree for specific performance. The Court of first instance
held : first, that the admitted fact of non-payment of the purchase
money within fifteen days was a sufficient defence to the suit, the
willingness of the defendant to have execnted o sale-deed, without
the gu:m’?ntee of title insisted on by the plaintiff, after the expira-
tiors of the fifieen days, not barriug him in this sait from relying
upon the coudition as to payment within that time ; secondly, that
the defendant was not under the contract between the parties bound
to guarantee the title.

The High Court, (Straight and Qldfield, JJ.,) without express-
ing an opinion as to the correctness of the first ground relied
on by the lower Court, concurred with that Court in substance as
to the second. The materinl part of their judgmnent was as
follows ¢ —-

“What wo read the plaint to mean, and what we believe tife
plaintiff intended it to mean, was that the defendant should he
conpelled to execute a contract of sale, with a covenant thevein
guaranteeing an absolute and valid proprietary title to the whole
of the villages in taluka Dhobha, and indemnifying the plaintiff
against loss or damage in the event of his being hereafter ousted
from the whole or any part thereof, by the subsequent assertion,
on the part of any other person, of a title paramount to the vendor,
whose position, it thust not be forgotten, is that of an anction-pur-
chaser and mortgagee. No doubt, under ordinary circumstances,
it is an accepted principle of law, that “in every contract for the sule
of land a condition i3 imnplied for a good title ;" and the failure to
mention it does not necessarily render such contract incompleta.
And it islaid down ‘“that the Court will carry into effect a con-
tract framed in genoral terms, where the law will supply - the

707
1887

BinpmsarI

Prasap
v.
Mauant
Jalram Gz



708
1887

Bryprsimal
Prisap
.
MAHANT
Fatram GIR.

THR INDIAY LAW REPORTS VoL I%

| N

details”?, (Try, para, 349, p. 156). DBat, in the present case, it
is patent, from the evidence of Chedi L'ﬂ that the plaintiff was
fully alive to, and well aware of; the pr ccise character of the rights
possessed by the defendant in the taluka of Dhobha; and we can
only interpret the saéia of the 8rd of October, 1882, as cvidencing
the preliminaries of a sale by which all that the defendant undertook
to sell, and all that the plaintiff contracted to buy, was the rights and
interests of the dofendant, whatever they might be. The state-
ments of Chedi Ll make it perfecily clear that the plaintift knew
of the existence of the two widows of Madho Pragad and Sheo
Prasad, the decensod brothers of Chedi Lal, and that they had actual
or apparent claims against the property proposed to he sold ; indeed, -
it would seem that he ab one time contemplated purcha&ing their
interests, witha viewto asserting them by litigation, Under sach
cirenmstances, while, on tha one hand, it cannot bé said that the
plaintiff was in any way misled, on the other, the conclusion is
irresistible that the defendant at no time either contemplated giving
or agreeing to give such a guarantes of title as the plaintiff now
gavks to pntupon him.  There is not a word in the safte from which
wo shounld be justified in drawing the inference thut, the defendant
ever undertook to do more than to convey such rights and interests
as he possessed to the plaintiff; and it seems to us that to accedo
tn the prayer of the plaintiff’s plaint would be to corapel the defend~
afit, by the coercive powers of a Court of law, to do something he
had never agreed to do, and which could not legally be expected
from him, huving regard {o the nature of the interest hoe was to be
at the sume time required to convey, In other words, upon the
facts disclosed, the plaintiff virtually invites us to compel the defen-
dant to vonch a title which, to his own knowledge, is, to sy the
lenst of it, doubtful, and to force him to sell Lo the plaintiff a higher
estate than he ever undertook to transfer. The case does “noﬁ
appear to us one in which the discretion of this or any Conrk to
enforce specific perfmm'mce under Act I of 1877, can 1noperlv he
exercised ; and for these reasons we hold that t]le decigion of the

Court below, dismissing the suit, should be maintained. The

appeal is dismissod, with costs,”

-~ On this appeal,
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Mr. T. I1. Covie, Q.C,, and Mr. €. V. Aratloon appeared for 1857

the appellant. Bruoeang,
Prasav
Mr. R. V. Doyne, for the rcspondent. w

Ban wr
For the appeilant it was contended that as the difference Jarram Gi

between the parties had not heen cleared up when the litigation
between them ensued, resulting in the Courts” finding what the
cohtract, in fact, had been, there was no reason why a decree for
the performance of the contract as found to have been nctually
entered into, should not be made. That the plaintiff had at one
time insisted upon wore than he was entitled to was no obstacle
to this, nor did the lapse of the fourteen days, the positien of tha
parties 1lot having been altered by the delay, alter the case.  Befor-
‘ence was made to Joynes v. Statham (1), Lindsay v. Lynch (2),
Bamsbottom™, Gooiten (3) and Dart’s Vendors and Purchasers, ed.
1876, p. 1037.

Counsel for the respondent was not ealled npon.
Sz R. Coven delivered their Lordships’ jodgment.

S R. Coucen :—The appellant in this case, and the respondent,
on the 3rd of October, 1882, entered into an agreement for the sale
of an estate whichi is described in the agreement as taluka Dhoblina
The agreemoent iy very short, and is in these words: - Out of
Rs. 10,075 {ten thonsand and seventy-five)at whichit has been seti?d
by Mahant Juiram Gir to convey taluka Dhobha to Babu Bindeshri
Prasad, Rs. 200 (two buundred) bave been received ns earnest-
money, through ILala Chedi Lal and Mata Prasad Malwai, The
balance, viz., Rs. ,875 {nine thousand eight bundred and seventy-
five), exclusive of costs, will be received in eash within 15 days,
and then I will exeente the cale-deed and got it registered. The
‘purchaser will bear the costs on account of the stamp paper and
the registration and mutation fees, I will have nothing to do with
them. I will take the entire amounnt in eash. If the balanceis
not paid within filteen days the earnest-money will be forfeited, and
the vendor will be at liberty to sell the ilaka or not.”

On the 16th October the following letter was written to the
gppellant: My dear Mahant Jairam Gir,”—After compliments —~

(1) 3 Atkyns. 838, {2y 2 Sch. & L. 9,
(8) 1 V. &, B, 168,
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1 heg to say that you contracted with me to sell the zumimlz’u‘i of
taluka Dhobha, pargana Kiwail, zilla Allababad, for Rs 10,075,
and accepted Ia 200 ns carnest-money,  The draft of the sale-deed
is also ready.,  However, you make excuses in ayecuting the sales
deed. i is 13 days sinco you were paid the earaest-money,  ¥on
hove also sent to me the stamp, but nobody appears on yenr behalf
to write and complete the sale-deed. I bave uvar and over again
sent my man to you, but you have pnb the matter off from day to
day.  As [ have some misgivings in the mubter, and 1 am ready to
pay the money and have the sale-decd excented by this writing,
I request you to duly execute the said sale-deed in accordance with
the corrected draft, and aceept the moncy from me as soon after
the receipt of thisas possible.”” It is stated in the statement of the
pleader who was examined by the Subordinate Judga before the
setilement of the issues, that this notice was served on the 18th
October, “and about threo or four days alter this, the afure-
said draft of the sale-deed was sentto Madho Chaubay, defendany’s
gomashta, at Mirzapur. The draft was not sent to the defendant’s
gomashta within the term of 15 days”” It is stated aflerwards
that there was somo mistake as to that date, and it would ceem that
the draft of the sale-deod was sent three or fonr days befors the
18th, probably on the I4th October. As sent to the defendant,
it contained this clause :— Should a stranger now or hereafter
acquire any other title in the property sold, or any kind of faw
arise, 1, the vendor, my heirs and assigns, shall in every way bo
responsible therefor.  The vendes shall, at all events, be at liberty,
if any such contingencies arise, to seek his relief in the civil Court
ard realize his losses and damages from me, the veador, from my
person end property, and that of my heirs and ossigns, together
with interest and costs incurred in the Court; and to this [ will
have no objection whatever,” thns requiring the defendant to give
an absolute wartanty of title to the property which was sold. The
defendant objected to thig, and struck out this clause, and it would
seem that he substituted fo. it a clause to the following cffect s-—
“Should any kind of dispute arise, whether now or hereafter on
my part, or that of my heirs or assigns, in she property sold, I, the
vendor, and my heirs will be responsible therefor,” and Hzo dratt
thus altered was returned to the plaintiff. The defendant appears
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to have thought that the plaintiff was entitled to this, but their
Lordships are not prepared to hold that snch a contract of sale as
this gave the purchaser a right to insist on any formmal covenants
such as the practice of English lawyers has attushed to an English
contract of sale, if that is what was in the minds of the parties.

,The plaintiff, the purchaser, was not satisfed with this. After
the 18th Getober there appears to have been some corrgspondence
or negotiativn between the parties with respect to the reseipt of
some outstanding vents, and it is said that a letter was written on
the 30th October, but that letter docs not appear in the proceedings.
The plaigtiff insisted upon haviag in the sale-deed the agreement
or covenant which had been inserted being an absolute warranty of
title ; and ovy the 4th December he brought his sait in the Courtof
the Bubordinate Judge of Allahabad, in which, after stating the
contract and the payment of the carnest-money, he alleged that
“the defendant did not perform the aforesaid contract, and when
the plaintiff saw that the defendant delayed in the complete execa-
tion of the deed in guestion, he requested the defendant to have the
deed completely execnted and registered by means of a written and
registered novice on the 16th Octeber, 1882, and that he sent the
drait on the 18ih October, 1882, which, as has been stated, was
admitted to be a mistake. Then he said: “the plaintiff has4ll
along showaed readiness to have the contraet completely psrformed
as fur as he himself was concerned ;7 and prayed that a judgment
might be passed ordering the defondant to exccute and get regis-
tered 2 sale-deed in favour of the plaintiff in respect of the property
claimed, by entering a guarantes of good valid title.

Now there he distinetly claimed to have the contract performed
by having this warranty of title; and when he says that he was
ready to have the coutract completely performed, as {ar as ho him-
self was concerned, it must be taken that he was ready to have it
performed in that way.

The case-went for trial before the Subordinate Judge of Alla-
habad, and be, in his judgment, came to the conclusion that the
time fixed for the payment of the balance of the purchase money

was mat‘erival,v and that the plaintiff had not paid the purchase money
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at the time fixed, and no valid excuse had been shown for his not
doing so, and consequently he was not entitled to bave a decree, and
he dismissed the suit. It then went by way of appeual to the High
Court, and it is important to sce what the plaintiff insisted upon when
he made bis appsal to the High Court.  Ju lis memorandum of
appeal, bie said that he appealed beeause the appellant had done
s ull that lay in his power within the stipulated period to securc the
duc exceution and completion of the sale eontract which had been
previously accepted im unqualificd terms by the defendant, tho
respondent ; becanse there is amplo evidence to prove that the
appellant could not deposit with the respondeat the balance of the
consideration money in consequence of the refusal of the latter to
execute a proper conveyance with a warranty of good title,” dis-
tinctly insisting then on his right to huves a warranty of good title;
and “because upot the fucts ¢ adtmttcd by the respondent himself, the
plaiutiff-appellant is entitled to an equitable decree for his claim,’
aamely, the elaim for a deed with a warranty of good title. It has
beon suggested that the plaintiff was willing to take a decree upon -
the terws which was sald the defendant admitted he was liable to
perform, namely, to have a sale-deed with a qualificd covenant;
but there is no evidence that at any time before this stage of the
case the plaintiff had in any way submitted or shown his willing-
%tss to take any other salo-deed thau one with a warranty of title,
The pleader was exantined, and there is no trace of any willingness
1o do this.

‘When the case caine before the High Conrt, it went into a con-
sideration of some evidence, which, in its opinion, showed that the
agreement between tho parties was difforent from that which was

~stated in the writing; that all that the defendant andertook to selly

and the pluintiff coniracted to buy, were the rights and interests
of the defendant whatever they might be; that it was known to
them that the subject-matter of the agreement was the right and
interest of certain persons, and that the vendor could not be expected
to give any absolute warranty of title. Their Lordships have
not gone into this evidence, and thersforg express no opinion as to
the ground upon which the High Court rested their judgment.
They came to the conclusion, upon the oral evidence, that it was
not a proper case for a deerce for specifie performance.
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The question which has now to be considered, is whether the
decree of the Subordinate Judge dismissing the suit oughs to stand,
and the position of the purties appears to be this : that the plainuff
has all along, antil he saw that the judgment of the High Court
was likely to be given against him, been insisting upon having the
salo-deed with the warranty of title; und itis admitted by his
learned counsel at the bar, that Ie had no right to any such cove-
nant. It has not buen attempted to be shown that he hud.  Lhus
Le was insisting upon baving that which he had no right to have,
and he deluyed performing his part of the agreement for the pay-
ment of the purchase-money on that account. Under sach cir-
cumstwens as these, it certainly is not a ease in whiel it would be
right for this Committee to advise Her Majesty to make any decree
for specific performance,

The cases to which their Lordships have been referred are very
different from this. They are cases where apparently the plaintiff
has been willing to submit to have the agreement which was actu-
ally proved performed. Their Lordships will therefore humbly
advise Her Majesty that the appeal should be dismissed, and the
deeree of the High Court uffirmed, and the appellant will pay the
costs of this appeal.

Appeal dismissecf;

Solicitors for the appellant.—Messrs, 7. L. Wilson and Co.

Solicitors for the respondent.—Messrs. Pyke and Pariot.

RAJESWARL KUAR axp anoTser (Dersspasts) v, RAI BAL KR{SHAN,
(PramTIFF).
[On appeal from the Iligh Court for the North-Western Provinces.]
Lvidence ~Burden of proof.

In a sait for money due on & bond between the representatives of the origi-
nal parties to it, the defendant attempted to reduce the claim on the ground that
the money had not been received in full, the bond baving been given partly in
respect of an old debt, and partly in vespect of a credit in account, upon which
the debtor had not, in faet, drawn certain itema,

The Judicial Committee concurred with the High Courb, w'bxch had reversed
50 much of the decree of the Court of first instance as disullowed these itema ;
the latter Court not having correetly adjusted the burden of proof, and having
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