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ment Revenaej the market-value of the property would he uhoufc 
Es. 6,000j calculating it at fifteen yenrs’ purcliasG., Avhild the price 
paid, by f̂che defendants was very much less.

From these facts I deluce thssQ conclusions:—First, that the 
decree of the 24th December, was a personal decree, passed
arrainst the fatlier of the present plaintiffs, for a liability which 
was im m oral; secoudly, that the decree was never intended to 
render the sons liable tliereto ; thirdly, that the sale,'w hich took 
place in consequence of that decree in 1873, vam s a sale professing 
to ’Convey neither more nor less than the right, title and interest 
of the judgment-debtor, the father ; fonrtlily, that the present 
defendani^s-appellants purchased the property at that sale, knowing 
full well that they were purchasing the right, title and interest of 
the father, and no more.

As to the other point, whether the form of the decree was 
right in decreeing possession of the whole, I need only read out 
the following from the judgm ent of their Lordships of the Privy 
C ouncil:—“ According to the judgment of their Lordships in 
DeendijaVs case, the decree which ought properly to  have  been 
made, would have been that the plaintiff, tiie first respondent, 
should recover possession of the whole of the property, with a 
declaration that the appellant, as purchaser a t the execution sale, 
had acquired tha share and interest of Shib Pork ash Misser, and 
was entitled to take proceedings to have it ascertained b j  parti­
tion.” — Ih in le y  Narciin Sah'U v.. U nder P crkm h  M isser (1). I  
concur in dismissing the appeal with costs.

. A ppeal dism issed.
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B efore  M r.  Justice  S tra igh t  and Mr.  Jus t ice  Ti/rrell.

BIS BHADDAR SEWAK PANDE (Defkwdant), t?. SARJtJ PEASAD

P r i n c i p a l  and agent-^Righ t  o f  parson dealing loiih agent ^^ersonalli/ liable— Sn it  and  

judgm en t recovered against agant— Subsequent suit against  p r in c i p a l  barred—A c t  
I X  of 181  ̂ {C on trac t  A c t ) ,  s.

The obligee under a hypothecation bond brought a suit thereon agninst qne 
who upon the face of the instrument, contracted as obligor, but whom, when the

, *  First Appeal No.,218 of 18S5 from 'a decree of Maulvi fchah Ahmad-n.liai 
Suhoi^ciiaate Judge of Gorakhpur, dated the 9th Septfiiiber, 3880.

(1) L. E,, 111. 4 .  26 ; T. L. B., 10 Galo, 637,
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e i . l t  r a s '  institutoil, t h e  pLiiiitiir k n e w  to b a r e  acled n.3 ngcnt in  tlio tra i isncio ti  
fo r  a third person. Hfl.viu" obtiiinei] a  (U'crc'c, lie ir. in p n r t  b j  attaohrnerifc
of a sum of nsonej* and  next ciuise.il tho  hypotlu ’caf.ed p ro p e r ly  to be sold, .md 
purchased it  liiiiiself. U pon !U,t,cii>pt.iii”; t,o obiain possesni u; lu; WiiB supcessfully 
resisted by tha princip.i.1 dijbtor uiKlcr the liyp tthunaiion boiui, on tin; g ro u n d  tliiit 
tiiG liUtci was the rc:il owner of  the  p rope r ty ,  and t l ia t  tho doc.retuholder had 
dciived uo title th '.relo f rom  his j i idgiiifnt-dchtor.  He then  sued tho princi | 'al  
debtor  to recover the; balance roniainin^-diumpon the  bond, af  ,(;;r g iv ing  credit  for 
Ihc  amount rocovotcd by at taclinient in the Huit n;jaiiist tho agent.

Jh ld  that thfi phiintiir having elcctcd to hold the agent responsible upon 
the contrast, and baving ol)iainc(\ iudynient and docroe U)>ainKt him and written 
up fuil Satisfaction of fche decree, could not nf tcvwurda luahiU da a aii lt  against the 
principal in leapcct of the .same subjuct-mattor. P n H sd y  v. For/iic ( i )  rol'erred to.

Ttm facts of tliis case are for tho inosi; part staled in the judg­
ments of tlie’Oourt. Tiiey niny be sliortly summ.ariscf,l ife follows. 
The pliiiutift', Sarja Prasad, on the 3rd Doeernber, lb71j advanced 
t o  o n e  N c U id a n  Tivvarij whom h e ’knew to be acting'’ as fluent foe 
Bir Bhaddar Sewak Pando, a sum of lis. 9,000 secured by hjpoibe- 

* cation of five viliages wliieh Ntun bin Tiwari liad piircbasod foi? 
bis principal in execution of a decree obtained ag;iiust the latter 
by Mewa Lai. Subsequently the plaintifF b"ued N anJan Tiwari to 
enforce the bypotbacation, andj Naudan Tiwari having confessed 

' jud^nnent, obtained a decree, in executian whereof the five villages 
were sold, and were purchased by tho jdaintifF, decreo-bolder, him- 
selS Upon attempting to tako possession of the villages, be was 
resisted by Bir Bhuddar Sowak Pando, who claimod to be the real 
pnrchaser at the sale in execuiion of Mewa L ars  decree ; and l\e 
then brought a s\iit to recover possession iipon the ba îi  ̂ of the 
title wlijch he had derived from Handan Tiwari, and upon the 
allegation that In an dan Tiwari, and not Bir Bhuddar, was the real 
purchaser. .‘Thai; suit was dismissed by the High Ootirfc on appeal j 
and the plaintiff then instituted the present .suit again.st Bir Bhaddar 
to recover the balaneo due upon the bypothecaLiou-bond,^ 
credit far a sum which had been realisjed in execution of his decree 
against Kandan Tiwari, apart from the sale of the five villages.

The hypothecafcion bond of tho 3rd December, 1871, was in tho
following terms

" ] , Njiqdan Tiwari, son. of Mchgi Tisvari, rcsidoat of mauza Basuli, tapps 
KuB'Wansi, pargatia Bliuapara, zila G.oraklipur, do Hereby declai'c, aa Ij tUe ckc-

3AL.,J. Exch, 172, ,
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cutatiS,ha,repurchasedatauction, on 20th ITovombor, 1871, the share of Bir Bhadikr 
Sewak Paude, Musammat Jaiiki Pandniu, Satuarain Sewak Pande, judgnieiit- 
debtora, situate in raauza Dhara, Uuzarg and Milayan Khurd and Buzarg, lappa 
Kuswanai, pargana Bliuapara, and mauza Kpwalcliuckj tappa Eajdhani, pargana 
Haveli Gorakhpur, and mauzas KiirunpiU’ and Muaderaj, lappa Nngwan Batigur, 
parg:ina Silhat, which were i3olit in thcj execution of the decree of Mewa Lai 
PatUak and others, docree-hol iers, for Rs. 12,325, and have paid Ks, 3,031-4-0 as 
e-iniest money ou the d^y of sale. Now hare borrowed Rs. 9,000 of the 
Company’s coin, half of vviiicli i£5 Ra. 4,5(jO, from Babu Sarja Ptafsad, banlier, 
son of Babu Ihipehand, banker, resident and zanundar of uiohulla Alinagar', iu 
the city of Gorakhpur, for the payment of the balance of the sale consideration, 
and in lieu of it have mortgaged and l.iypo£beG;Ued the said purchased share of 
the villages, i. e., 4 annas and 1 pie share of maiiza Dhara Bnznvg ; a 5 amias share 
of mauza Malalun lihurd nnd Eusurg, tiippa Knswanei, pargitna Bhuapara, a 
6 iinuftb shaje of raauza Ksv/akhuck.-tappa Rajdhaui, pargatia Haveli.Gorakhpu-r, and 
a 4 annas share in each of the mauzas Karunpur and Muudei aj tap( a Nagwan Tikar, 
pargana Silhat, together with all the lights appertaining thereto. I do hereby 
promise and gi9e in writing, that I shall pay the said priiicipal money with 
interest thereon at the rate of Ks. 1-7-0 percent, per measem within six aionihs. 
Whatever amount on accouat of interest shall become d,ue up to the date of 
payment of any amount shall be paid fi rs t , and the surplus will go towards the 
principal, and all“pi*ymeuts shall be endorsGd on thi.s bond. _ If I shmzld proauce 
a separate roceipt or allege payment on any other ground than the entry of pay­
ment endorsed on this bond, then they shall be void ; should I fail t o  pay the 
whole amount or any portion of it within the fixed period the said creditor shall 
be competent to realize the amount due to him from She mortgaged shares of tho 
villages, and uther moveable and immoveable properties as well as from the person 
of me, the mortgagor, aud I shall make no objection in respect of it. A s  l o ^  as 
I  shall not pay the wkole amuunt of principal and interest and take back this bond, 
I shali not transfer the mortgaged and hypothecated shares of the villages iu any 
way, b y  way of sale, mortgfige- or gift, &e., if I do so, the transfer shall be null 
and void. 1 also coveijant that even if a  su i t  in instituted in Court b j the mort­
gagee, I shall continue to pay the interest at the rate of Rs. 1-7-0 prom,ised by me 

•up to the date of payment, without any objection. The Court of justice shall be 
competent to award the same against me. If any danger shall appear to the said 
shares of the mortgaged villages purchased by tne at auction, the mortgagee shall 
Iba competent to realize the principal and interest from me the executant, and from 
m y  property, by me'tns of legal proceedings without waiting for the expiry of 
the stipulated period, and I, the mortgagor, shall m«ke no objection. 1 have, 
therefore, duly executed this mortgage deed, that it may be of use in time of need, 
I|ated the 3rd December, 1871, corresponding with Aghau Badi 6th, 1279 fasii, 
muhalh Aliaagar, at the shop of the creditor,

The Oom’fc of first instanca Subordinate' Judge of Gorakliptn-)
■ decreed the claim. The defendanL appealed to,the High. Court.

Mr. {?. y. SpanM e (with him MunsliL
Frasadf and Maulvi M eh d i for the appella iii'--l’liis'
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onso is govoriiiid by s, 233 of the Coiitrficfc Act. Nundau Tiwari 
could not deny his liability under tho hypothecation bond of the 
3rd Decuniber, 1871) bociiuso by tho terms of that bojid he made, 
himself a party to the conti-actj and ho could nut ^iv(3 oral evi-, 
dence to vary the cffnet of iho writlon ao-ree.inont by showino- that 
he was not b'ahlo : Bvidonce Act, s, 1)2, Iligtjins v. Senior ( 1) Sooppi^- 
vionian Settij v. Heilger.'t (2). Tho ])Iaini,itl‘ was tlioroforo competent 
in-the first iustauco to hold eitlu-n* Naudan Tiwari or the appellant 
or both together liable-; bnt liaving made his election to sue Naudan 
Tiwari alone, and having pursued that suit to jado-niont, he cami.ot 
now proceed against the appellant, even though tho judgment is 
not* satisfied: P riesih j v. F ende  (-'5), K endall v. JJarnllion, per 
Cairns, L. 0. (4), and the notes to Thompson v. D avenport (5) ia 
Smith’s Leading Gases.

The Hon. T. Conlan and Manshi I la n u m a n  Prasad^  for the 
res])ondent.

STRA.TGriT, J .—-In order to r en d er  in te l l ig ib le  th e  c o n c ln o io iis  

at w h ic h  1 h a v e  arr iv ed  w ith  reg a rd  to th is a p p ea l, it  ia o f  im p o r t­

a n c e  v e r y  n a rro w ly  to  sca n  th e  te rm s o f  th e  p la in t , and  b y  th e  

l ig h t  o f  th e  p rev io u s l it ig a t io n  b e tw e e n  tho p a r ties  an d  tho  fa c ts  

th ere in  sta ted , to see  w h a t p r e c ise ly  is th e  fo rm  o f  th o  s u it  b r o u g h t  

b y ^ h e  p la in tiff-re sp o n d en t to w h ic h  th is  a p p ea l r e la te s . The fa c ts , 

as se t  out in th e  p la in t, are as fo llo w s  : —

One Mewa Lai held a decree of tho 7th December, 1864, 
against three porsoiis, viz.^ Bir Bhaddar Sewak Paude, Musammat 
Janki X^audain, and Sat Narain Sewak Pande, ami in execution of 
that decree the zanu'ndari properties of the judgment-debtors wer^ 
advertized for sale to be held on tho 20th November, 1871, Two 
days before the advertized date Bir Bliaddar Sawak Pande, the first

■ of the above-mentioned judgment-debtors, came to the plaintiff in the 
present suit, and borrowed from him a sum of Pi,s, 5,000, for the 
purpose, as ho said, of discharging the decree of Mewa La), and as 
security fur that advance, he made a hypothecation bond in favour 
of the plaintiff, charging his zarniod&ri interest in six villages, pro­
mising to pay the amount in six months, and undertaking to pay.

(1) 8M. & W. 83 .̂' (4) L. E., d App. Oas. atp, 514. ,
 ̂ (3) X, L. R,» r> Calc. 73. (5) 9 B, & C. 78..

 ̂ ,;c3) 3 ,n . & o . n j - ,  34 j .  Exeiu.173.



VOL. IX.3 ALLAOABAD SERIES

interest at, Hb. 1-7 per per mensem, or Rf?. 15 p e rc e n t  pei' 
annum. On tli9 20 th November, 1871, the sale advertized in exe­
cution of lilio d ec ren  of Mowa Ln.1 took place, a n d  the six vilfag'es, 
’ills in te re s t  in  w h ich  Bir P>ha(liJ;i,r had  a l r n a ' l j  m ortgaged, were 
sold as the p ro p e r ty  n f  all tho  jud(T!n0nt-.-de’')tors. One of the viU 
iagps wan purchased by Mewa Lrd- for R^. 8,500, !\nd the other 
five villages, with which we are alone conoerned in the present case, 
were purohasecl by Namdan Tiwnri for lis. 12,325, How Handau 
Tiwiui obtained tbe money wns this. He bad apparently got 
sufficient to pay the eariiest-money required by law to be paid in 
^he Court at the time of sale probably out of the Es. 5,000 lent to 
Bir B ha 'ldar,  but there re m a in e d  a sum of Rg. 9,000, the balance 
whicli hrri to be paid into Court to satisfy the amount in full at 
which the villages had b ee n  bought. According to the statement 
of the phiintiff as now tnade in his plaint, Nandau Tiwari was an 
a<Tont, miakbtar, friend or well-wisher of Bir Bhaddar Sevvak Pande,

after tha aforesaid sile, at the request and desire of Bir Bhad“ 
<dar Sewak Pande aforesaid, the plaintiff lent a further sum of 
R g . 9,0,00 for the payment of tlie purehasc-moneyj obtaining a 
hypothecation bond from Nindan Tiwari aforesaid^ in whoso name 
the property had been purchased at auetion. The rate of intere.st 
agreed upon was Hi). 1-7 per cent., and the money was to be repaid 
within six niontbs as shown- by tha registered bond dated ^ r d  
Decembet”, 1871, which is forthcoming. The piaintifF was assured 
thafc the money borrowed was taken on seeurifcy of the property^ 
and that the execnticm of the bond in  the name of Naudan Tiwari 
was necesgary as a matter of form.”

W ith regard to this paragraph in the plain!: i t  is elear that 
Nandan Tiwari was, upon the face of the proceedinirs, ,.tho pm^- 
chaser; and it is further to be taken, because the doonmenfc speaks 
for itself, viz., the document of the 3rd December, 1871, that he 
was the obligor upon the face of that instrum ent in favour of the 
plaintiff, and that he wa^, as a purchaser of the five villageSj hypo­
thecating them to the plaintiff for the amount of the advance macfe 
to him It must be further taken as a fact in the cause, because it 
is indisputable that the fact is so, that the plaintiff was well awara 
that though upon the face of it i^andan, Tiwari was the agent for 
P k  Bhaddar id the transaction, Bir Bhaddar was the principal

■ '^ 3 ,
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for and on his behalf as his a^enfc. I t  appoars that after ihe pur- 
chnse b j Naudaii Tiwari, under the oircumstancos 1 have stated^ 
one or two suits wore bronglit by members of the fiunily of Bir 
BhaddaPj who bad not been parties to the decree of Mewa Lal^ 
and they rccovored from Nandan, the auotion~}>Hreliaser of the five 
villsi^es sold, to the extent of their share or shares therelti, with the 
result that the sura of Ks- 0,13(5-8-0 had to bo refunded to Nandan^ 
and was held by the Court to bis crodifc in resp(ict of tlie execution 
sale at which he had purchased. Bahii Sarju Frasatl, tlie present 
plaintifi, on the 1 2 th Fobraary, 1871', bi'on̂ 'rbfc a suit againsfc 
Kandan Tiwari on the bond of the 3rd December, 1B71, and lie 
cdaimed under that, for ]n'incipal and interest duo, a sum of 
'iis. 12,514-j and he obtained a decree against Nundan for that 
amount, by enforcement of the hypotlieeation of the five villages 
contained in the bond^ on lii’Sth Marchj 1874. Almost immediately 
after he had obtained that deerco, ho made an application for the 
attachment of the I(s. 6,136-8-0 wliich had been refunded to Nandan, 
Sind on the 8rd May^ 1874, he took that partieiihu' su m  of mone^r 

out of Court, so that hia decree upon tlui bond of the 3rd Decem­
ber, 1871, was pro tcmto satisfied, and Batiafaction to that extent was 
entered up. Having so far satit-fied his decree, which left a b a la n c e  

of’̂ rome Rs. 6,000 and odd, he proc(icded to enforce it by sale of 
the hypothGcated vilhiges, and on the 20tli August, 1874, he pur­
chased those villages for the sum of Rs. 8,320; that is to say, ho 
paid something in excess of the balance of the jud^rmenfc-debt diie^ 
with ihe conseqnenco that such excess went into the pocket of 

; l^aiidan Tiwari, the judgment-dcblor.

Then camo the difBculties of the plaintifF, B e applied for mo- 
tation of names, and he sought to obtain actual possession of the 
properties that he had pnrchiised; Mo was then resisted by Bip 
Bbaddar and Sat Narain upon the ground that Bir Bhaddar was the 
j'eal purchaser of the five villngos at the execution Bale of tlio 20th 
ISfovember, 18?i, and that JNandan Ti wari was a mero u m fa rz i. 
The opposition on tho part of Bir Bhaddar was successful, and we 
si.ny take.it thafc the plaintifF has never obtained possession of . the 
•^iiUges which be bought on;t 20th August, 1 B74!. In  coMse-- 

' qwence-of, tha opposition thrit had been thrown in  h is - -w a y 'B is * ,



Bbaddar, "tlie phiiutifTj upon the 28th May, 1880^ brought a sulfc
aga in s t  Bir Bhaddar and S a t  iNaraiii for possession of tbe Tillages he BirtBHAnBA]
had bonglitfor and of course the title upon iiiat occasioa
be  \vas constra iued to  rely upon, ^vas the title wl*.ic:h lie luid s.c-
qiiireJ tbron^uli Kaiidaii Tiwari, and i t  was obviously iiecej^Bary,
for the purposes of th a t  s'siir. as broiiglitj for him to c'stal)li!:h tb;it
N an  dan was in fact the real purchaser of tiie property, and th a t  by
r ea so n  o f  th at circum sfciu ice h e  iiad u cqu ired  a p ro p r ie ta ry  t i i ie

thereto. That suit ultinnitt^Iy ended iii an  appeal in this Court,
€iivi this Court held tbiit, upou the evidence of tbe plaintiff bimseli: 
given in that case, it was obvious that he knew perfectly well that 
JSFaiidao was a mere agent in the transaction, that lie was not the 
real purchaser at all, bat that Cir Bhaddar was the real purchaser ; 
and accordingly this Court held that the phiiuliffs suit failed, and 
accordingly dismissed it.

N"ow the plaiuiiff comes into Court, and.it is not vei’y easy to 
tmdersiand what is tho precise -ratiire of the suit that he brings.
Ferhaps the moat convenient way of presenting it is to read the 
relief sought. The 11th paragraph of the plaint r^scitcs :—“ That 
tinder the bond, eluted 3rd December, 1 8 7 after deducting the 
sums realized, Rs. 7,518'3-0 principal and Rd. i , 818-0-6 ioterestj 
total Ils. 12,336-3-6, are due to tha plaintiff as detailed at foot.
As Bir Bhaddar Sewak Pande himself borrowed tho moaey^ though 
ihe second bond was taken at his desire and request in the nania 
of Nandan Tiwari, arid as tha amouut of both the bonds was ad­
vanced on the security of the property, which eventualiy, by a 
decree of the Court, has, by admitting the objection of Bir !3had-  ̂
dar Sewak Pande, been declared to be Bir Bhaddar’s property^ 
he (Bir Bhftddar) cannot escape the liability to pay the debt. The 
property which he has acquired is chargeable with the debt) due 
to the plaintiff by reason of its hypothecation in the two bonds 
and the conduct of the said defendant, and also because lie (Bir 
Bhaddar Sewak Pande), defendant, has obtained it with the help 
of the money advanced by the plaiutifF. Bii'Bhaddar Sewak 
Pande failed to piiy the money notwitlistauding repeated oral de­
mands and the notice given by means of a registered letter, dated 
$4th DecembeXj 1883, in which lie was asked to pay the money.
Ih e  cause of action as against Bir Bhaddar Sewak Pande arose on

V o l . IX.] .iLLxiliABAD SERIES. S8't
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1887 ihe date of llie decision of fclio Higli C oiul The plaiiitift’ therefore
iitTJHADDAa asks for tbe fdllowiu^  ̂ reliofs i —L Tliafc U’s. TjSl^-S-O principal

Sejak .,̂ 1̂ 4,818-0-6 interest, total Ih . V2,:i3G-8-6, be awarded to tli©
Sabjo  t i f f 'from 13ir B i ia d d a r  Scwak ru iid i.?, dofoJidim t.j witiv future

l«.iSAD. iuterost to the date of paytncut. 2. That tiie sums inoiuioned above
i«aj be decreed agaiiiat B i i '  Biuuldar 8ewak Faudo uforosaid porso- 
iially, and jilso against the propttvty iiypoihoeated iu the lx>ud.”
A ad then it goes on to sot out what tlie amount is, s\nd the 
interest is calcalated, ui the rate of 8 aiuiaa per coiit, from the 29ib 
March to tho 3rd Mny, 1874, and iht^ii Ka. (>,lSG-y-0, which v/aS 
realised on the 3rd May, 1B74, is dudaciodj leaving a balasuco o-f 
Jls. 7,618-3-Oj iuid tlica inicrest is calouiated ou it froii'  ̂ the 4th 
MaVj 1874 to the Udi Jiiuuary, 1855;! at d imiias per cent total 
Bs. 12,336-3-6.

I:̂ 0Wj it is obviotis from whai I have said that tfie only securitj 
which the plaintiff had for the advance iBado hy him for tho pur- 
|)Ose of the purchase of tho 20th Kovemburj 1^71^ waa tho bond 
executed iu his favour by I^undau Tiwari upon tho 3-rd December^ 
3871. It was oJily under that iuatrument that any hypothecation 
M-jis made or subsisted. I huyo said that Nand;\n Tivrari ^vas 
treated as an a^ont, in tho tramaotson, for und oa behalf of Bk 
U^addar Scwaii Paiide, and I have also aaid that the pk\iniiff 
was well aware that he was mot tho prinoipai ia the iraMactioDj 
))ut that the principal was Bir Bhaddar. Thut beinc| s&j what was 
the course lie ought to have iidoptedj and vfhat i& the course in huv 
)iG should Iiavo adoptiid m order property to protect liiroself ? 1
believe this to bo a sound ).)nii-ciplo of lav/, that if a persou enters 
into a contract with uuother, bolitiviu^^ him to bo the principal in 
the transftctioUj thosgh in fact tiuit other is acting as au agenis  ̂
but that he Bubsequeiitly discovers who the roal priiicipal iS; eveii 
though he may first have given credit to the party who subse­
quently turns out to be an agent, he may t)everthele&35 Bpou dis- 
ooveriug, who the principal is, substitute him as his debtor. I  
btdieve it ahso to be the nilo of lav/ that ia a ease like the present^ 
whore ihti ageut and tho princijjal were petfectly well known to 
(he plainlifFj he might have made one or tho other or both of 
them, respousible. But 1 understand it to, be equally clear that 

once the. creditor has Qlectedj as the plaintiff did elect in ibo.
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to iuke liim into Oourt, and having obtained judgment and decree BjuBHiDOA 
agaifisfc him, to execute suoh decree and write up sati&faction 
thereof, it is not competent afterwiird.H for him to miiiutaia a 
suit Mgiiiust iho pi'incipul in respect of the same subject-maiter.
My uuthoritj for this proposition i.g to be found in the case of 
P nesH yM . Fernie (1), aud it is based upon the principle which is 
discusiicd id hirge in tho notes to Tl/ot/ipson v. JJavenpurt (2). In 
the present c:ise it is to he noted that the plaintiff gives as his 
t'ause of action the decision of this Court in the suit which lie 
brought against Bir Bhaddur aud Sat Narain for possession under 
the title Tv’hich he asserted he had acquired by his purchase at the 
sale in execution of the decree against JSfandan Tift-ari, But as I  
hat-e siiid before, the only document of title with which he bud. 
to bring the property to sale was the bond executed by Nandau 
Tiwari. If  he had chosen, when he put that instrument in suit 
in the first instance, to include Bir Bbaddar as a defendant, 1 
think it would have been perfectly cotn[)etent for him to show that 
l3ir Bhaddar was the real principal in the transaction, aud that:
Kandan Tivvari w as merely an agent. But he did not do that j 
he chose to cunfiae his proceedings solely and entirely to K a u d a n  

Tiwari, and to treat Natidan Tiwuri a s  the \yavtj who w as respon­
sible to him upon th at document. Having done th a t, and h a v in g  

not only obtained a decree, but having written up full satisfaction of 
that decree, it seems to me that that bond of Baudan Tiwari, which 
Was th e  solo document entitling him  to enforce h y p o th e ca tio u j  

has beeu merged in th a t decree, and as th a t  decree  w as a  d ecree  

against Nandan Tiwari alone, he caii, out of that decree and out 
of that liypothecation which was merged in that decree, have no 
ricrht whatever to com e into Court and a sk  th e  relief w h ic h  he d oes  

in  the present case .

Indeed it is to be observed that the plaintiff in the plaint, treat 
i n g  the bond a.-5 partly satisfied in execution of the decree of 
Kandan Tiwari, namely, to the extent of Ba. 6,130-8-G, and giving 
credit for that amount obtained from ]N îndan Tiwari, comes in now 
and a s l i s  for the balance, with the interest calculated a t u totally

(1) 3 H. &  0. 977; 34 L . J, 
iixcU.. 172. ■

(2) 9 B. & C. 78; Pmitli’s L. C., 
Vol, II.> p, S90.
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dlsilnct and different rute from that mentioned iu the bond, and 
asks io bring tho propcrtj to sale for such balance and altered 
interest. But 1 am unaware of any legal ground upon which, under 
the circuinst;!nce-s such a claim can be siisfcaioed. Mo dodbfc, afc 
first sight, it did strike one as somewhat inequitable that Bir 
Bhaddar sliould hold the property which ho had purchased with 
the plaintiff’s money, but the plaintiff has no one but himself to 
blame fur having elected to bring his suit against Nandan Tiwari 
and to treat him as his debtor. ,

F o r  th e  reason  stated I a m  o f  q{>inion th a t the su it  w as u n m a in ­

ta in a b le , and  the S u b o rd in a te  Jud^Tii’s d e c is io n  b e in g  r e v e rsed , th e  

appeal is decreed  w iih  c o s ts , an d  th e  su it  o f  tho p k in tifF  ^vill 

d ism issed  w itli costs»

T y r r e l l , J .— I  coucui-. ■'
A p p ta l alloiced.

B e f o r e  S i r  J o h n  E^ lge , K t . ,  C h i e f  J a s t i a v ,  n?id M r .  J u s t i c e  T y r r e l l .

BA.^WAEI DAS ( 1’la in t i f f ' )  v .  MUHAM M AD M A S i l l  AT and o t u e e s
(DairBNDiNTS},*

Tractice — Siii t on moriijnge by morigaijce purchasing p a r t  of the propm iy ismfarsi~» 
Suit  dismissed us hroMjht lulth hberiij to bring f r e sh  su i t—N o n -s u i t— C i v i l  
Procedure Cadti} s. 373—L an d—B r e a c h — Act I X  o f  1872 
{Contrac t  /lei), a'. 74. — E stoppe l~ M orii jnye—Friur incumbrancer hidd'-ng at  

auction-sale in  esecution of  decree und 7iot annonncinij his in cum bm nce— SaU  (ixj 
f ir s t  mortgagee in execution of dtcree upon second imrUjage held l>y him—■TnUre'nt 

acquired hy puTcbaScr a t  such sa l  i - - S a te  o f  par  Cions o-f morUjag^cd p r o p e r t y ^  

Mortgagee not c m p d l e d  lo procavA first against  unsold portions— Enforcement  

of murlgage. against purcl.aser not htivlnq obtui7ieilpossession.

’Vv''hf.re a suit for enforcemeiifc of hypothecation against immoveable property 
was dismissed “ in the form iu wbidi it was brought/’ and “ with permission to 
bring a fresh su it/’ on'the ground that the plaintiff, by pui'Chaeiiig a 
it out of his power to sae for relitif ngaitist the whole, of the hypothecated pro­
perty,—AeW that the decree being in cffucfc one of non-auit, which no Court iu India 
bad power to miikc, and not being: made under s, 373 of the Civil Procedure Code, 
and tht* plaint, not having been returned or rejeofced umler Cliaptf'r V of the Code, 
the decision musf'be set aside. W a l s o n y ,  The CM ector  o f  B u jsh akys  { I )  and 
K n d r a t v .  D in u { % )  xQtanQHto,

A  bond by ivliich imnioveable property  was hypotlieoated  provid'etJ f o r  in te r ­
es t at 13| per cent , and Goutaitied a condition t h a t  if the principal  with in te res t

* First Appeal, Wo. ]01 of 1886, from a decree of Mauivi Zaitt-ul-abdio, Sab- 
QEdinate Jadge of Moradabad, dated the 9tli March, 18S6.

(1) 13 Mo'j. L A, 16a. (2) d n U ,  p. U q .  ,


