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$iF must show that lie has sustained by the act he eemplains of some -
injury which materially affects his position,

I agree in the rulo laid down in this lagh case, and I hold that
the mere cireamstanco of a bm]dmg being erected by a joint owner
of land without the I)m'luis.si(m of his co-owners, and even in spife
of their protest, is not sufficient. ¢ diself, to ontitle such co-owners
to obtain the demolilion of such building, unless they can show that
the building has caused such material and substantial injury.as a
Court of equity coald not remedy ir a suit for partition of the joint
land.

Holding these views I do not think T can dispose of this case
finally, without distinet findings on the following points :—

1. Hus the building sought to be demolished in this suit caused

such material and substantial injury to the plaintiffs-réspondents ag

caunot be remedied by partition of the joint land, and, if so, to
what extent of the area covered by the building? '

2. Did the plaintiffs-respondents objeet to the bmldmd at the
time when it'was comm-nced, and did they take due steps in time
to prevent the continuance of such building?

I remand the case under s. 386 of the Code of Civil Proceduve
for clear ﬁndings apon these points, and upon receipt of the findings
ten &ys will be allowed to the parties for objections under s, 567
of the Code.

Issues remitied,

CRIMINAL REVISIONAL.
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Before Mr. Justive Malimood,

QUEER-EMPIESS ». MURPIY,
Crimingl Procedure Code, 5. 203 Faimining” ~ iI"r[tlcn complaint  attested by

complutnant on oath — Irregularity— Criminal Procedurs Code, 3, 537 — et XLV
of 1860 (Penal Code), s. 41:5.

e [ v . . N

Where n deposition n the shape of a complaint is minde orally or in writing

and i3 aworn tu, the requirements of s, 203 of the Criminal Piocsdure Code in.
regard to the examination of tlie complainunt, are gufficiently satisfied.

Held therefore, where a Magistrabe dismissed a complaint of eriminal breach
of trust WLlhOuh examining the complainant on oath, bus after the complainant
had sWorn to the uum of the matters alleged in the complaint, that the provisions
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of 9. 203 had been sufficiently complied with, and, if not, that the irregularity
was covered by the terms of 5..537.

Held alss that inasmuch as the complaint only amounted to a statement
that the acgused had, in conscquence of certain arrangements made with the com-
p}ninant’s father, rceeived ceréain moneys and had refused to render accounts,
but contaived no allegation that he had in fact vealized and dishonestly misappro-

priated any particulur sum, and obviously was made far the purpose of forcing -

him to reader accounts, the Magistrate was right in dismissing it, since the facts
alleged did not constitute criminal breach of trust,

Tr1s was an application by the complainant, J. W. Jervis, for
revision of an order of the District Magistrate of Dehra Diin, dated
the 7Tth September, 1886, dismissing his complaint against the
defendant, G. Murphy, of the offence of criminal breach of trust.
In August, 1886, npon some date which does not appear, the
complainant filed the following written petition in the Court of the
District Magistrate:—
~ “1. That the petitioner’s late father, Captain Jervis, employed
Mr. G. Murphy, pleader of ¥icerut, to recover moneys due to him
from Mrs. Julian McCutchan, doceased.

“2. That the petitioner cannot without the assistance of the

Court ascerlain the exact awount received by Mr. Murphy. In

hix letter of the 16th August, 1853, he says that he hrad recovered
Rs. 1,000. In his letter of 28th November, 1883, he says thai he
huad juvested Rs. 600 of that money at 12 per cent.  On the 26th
April, 1854, he sent Caprain Jervis Rs, 500, and says in his letter
of that date :—¢The mmount now due o you is Rs. 350 plus inter-
est at 12 per cent. on the Hs. 600 At first sight this Rs. 500
would appear to be half of the Rs. 1,000 and to include a portion
of the Rs. 600, but, on consideration, it appears doubtfal for the
following reasons :— Mr. Murphy’s fee conld Lave been ai ths moss
Rs. 100 only (10 per cent. on Rs 1,000), and thercfore the balance
would have been Rs. 400, not Rs. 350; he must bave recovered
Rs. 1,500 to have charged a fee of Rs. 150,  Again, in hig letter
of the 3rd December (1834 ai»p:‘xrently; he says:—‘1 am glad my
having put out some of the money at interest has your approval 3
implying that it was still out at interest.

3. That whatever the amount may be that Mr, Murphy
recovered, he at least admits on the 26th April, 1884, a balance in
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hand of Hs. 850 plus interest at 12 per cont. on Re 600, and for the
purpose of this prosecutiou it is immaterial whether he held any
additional amount.

«4. That Mr, Muarphy has never accounted for the above sum,
and though written to on the subject has sent no reply.

«5, That petitioner charges Mr. Murphy with having dis-

honestly misappropriated the said mongy aud committed cviminal

‘breach of trust in respect thereof, and prays that he may be panished

according to law.”

The Magistrate, upon receiving this petition, did not examine
the complainant on oath under s. 200 of the Criminal Procedura
Code ; bat-the complinant was sworn, and attested the petition
in the following terms :—%“ The contents of my petition given in

t=) .y 3
to-day ara correct and true.””  This attestation was headed by the
words, “J. W. Jervis sworn” in the hand-writing of the Maxis-

trate, and was followed by the complaimant’s and the Maoistrate’s
) 3 t

signatures.  The Magistrate thereupon pussed the following
order : —* Send copy of this petition to Mr. Murphy and ask him
for an explanation. The sheristadar to put up in presence of Me,
Melvill.”

n the 7th September, 1486, the accused Murphy sabmitied
an explanation in the form of a Jetter addressed to the Magistrate,
and upon this the following order was pasgsed :=— On reading Me,

Murphy’s - esplanation and the second petition of Mr. Jervis, I

have no hesitation in saying that this is no case fora criminal
Court. Mr. Jervis has the civil Courts to go to if he is so disposed.
The petitionis dismissed.” The second petition here reforred to was
a petition filed by the complainant, Mr. Jervis, apparently in reply
to the defendant’s explunation. Among the papers reccived by

‘the Magistrate before passing his order, and placed by him on the

record, were certain “opinions” which Lad apparently been
obtained by the defendant from various legal practitioners and
forwarded by him to the Magistrate for the purpose of showing
that the facts allegecl_ by the complainant did not in law amount to

“the offeuce of criminal breach of trust as defiued in s. 403 of the
.Penal Code,
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The effact of the Magistrate’s order was o dismiss the complaint,
The complainant Jervis theu presented an application to the High
Court, impugning the validity of the Magistrate’s order of the
7th September, 1886, for reasons stated in his petition of the 15ih
February, 1887. Upon that petition for revision the following
order was passed on the 25th BMarch, 1887, by Brodhurst, J:—
¢ The Mugistrate was not required to send a copy of the complain-
ant’s petition to Mr. Murphy for an explanation, but he wag, I
think, bound to examine the complainant before dismissing his
complaint under 8. 208 of the Criminal Procedure Codo. I there-
fore direct that notice issue to Mr. Murphy to show cause why
the Magistrate’s order of the 7th September, 1886, should not he
set aside, and why the Magistrate should not be directed to
examine the complainant and then pass whatever order he may
consider requidite.” '

Ou the 18th April, 1887, the rule came on for hearing before
Mahmood, d,

Mr. A. Strachey, for the defendant, Murpby, showed cause.

Mr, J. D. Gordon, for the petitioner, supported the rule.

Mamnoob, J. (after stating the facts of the case, continued) se
Amongst the reasons given for this rule, my learned brother Brod-
hurst stated that the provisions of s. 203 of the Criminal Procedgre
Code were imperative in respect of the examination of the com-
pluinant before the dismissal of any such complaint. That section
rans as follows (=% The Magistrate before whom a complain is
made or to whom it is transferred may dismiss the complain if,
after examining the complainant and considering the result of the
investigation (if any) made under s. 202, there is in his judgment
no sufficient ground for proceeding.”

The general effect of the order of my brother Brodhurst was to
call upon the accused to show cause why the infringement of the
provisions of this section should not result in the exercise of this
Court’s revisional powers, directing the Magistrate to examine the
complainant and to proceed according to law.

Mr, Strac?zey appeared on behalf of the aceused, and I think the

argument which he adJressed to me upon the sabject is sufilcient
91
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to enable me to discharge the rule, Mr. Strachey argued that the
original petition which initiated the prosecution was sworn to: by
the complainant himself as I have already stated, and the learned
coungel argued that the words 1 have quoted ave in substance suffi-
cient to satisfy the requirements of s. 203, and that even if swear~
ing to the contents of the petition is not eovered Ly and included
ithin the meaning of the word * examine ” as used in s. 203, the
omission to examine could amount only to an irregularity of euch
a character as would be covered by the somewhut extensive provi-
sions of 8. §37.

1 accept the contention because it appears to me that in using
the word “ ezainine” in s, 203, the Legislature could only have
intended (putting the highcst interpretation en the werd) to provids
that such examination should be mado under the sanction of an
cath or solemn affinmation, with such cheeks upon untruthful
statements as the law provides as peunlties for perjury,  Where
a deposition in the shape of a complaint is made orally or in writ-
ing, and when it is sworn to, I hold that the provisions of s. 208
are sufficiently satisfied. 1 have no doubt on the subject, and if
there is any reason to doubt this proposition, s. 537 fully covers
any such irregularity in this particular case. The muin reasons
therefore, why the rule was issued on the 25th March, are shown
byMr. £frachey to bo such as disable me from making the rule
absolute,

But the rule went further; because it generally makes it necos~
sary for me to consider whether or not the case is one in whicls,
irrespective of the provisions of s, 203, T should not divect the pro~’
secution to be taken up again with such results as may follow. For
this purpose I have carefully read the original complaint of Jervis
on which the Magistrate passed his order of the 7th September last
and ¥ am satisfied that the allegations contained in:that petition,
even if held to be perfectly true, are not sufficient in law to furnish
grounds for a charge of an offence such as that contemplated by s«
405 of the Indian Penal Cede. The complaint amounts only to
saying that because as between the father of the complainant
and the accused Murphy certain arrangements were made, in
sonsequence of which certain moneys were received by the accused,
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and inasmuch ag the accused declined to render accounts, therefore
the accused has been guilty of the oftence of criminal breach of
trust, There is no allegation in the complaint that the money had,
as a matter of fact, been realised by the accused Murphy ; no alle-
gation that the money so xealisod was wrongfully appropriated
to his own use, and chviously the object of the complaint was
simply to force Murphy to render account. The objeet in fact was
to obtain 2 remedy which a civil Court can alome properly
award, in a suit which is known here as = suit for rendition of
zf-e_cmmts, or in other words, a suit for accounts. The relations
betaveen the complainant and the accused were not of a direct charac-
ter, beciuse the moneys allegéd to have been realised by Mr.
Murphy, or the transactions to which the prosecution relates, wers
transactions Detween the father of the complainant and the accused.

Upon these grounds T hold that the Magistrate was right in
declining to proceed further, that he did substantially comply witl
the prowvisions of s, 2085, and that upon the facts stated in the
petition of Jervis, no such cass is disclosed as wounld constitute the
corpus delicti of the offence defined in s. 405 of the Indian Penal
Code, and that the Magistrate acted »rightly in dismissing the
eomplaint, - -

I, however, wish to add thatin dealing with this case the
Magistrate in ealling upon the accused to furnish an explanation,
in entering into a correspondence with the aceused, and in placing
~ upon the record correspondence and opinions of professional men
and lawyers and making them part of the record, has acted in a

yery irregular manner. It is not necessary for the purposes of this -
Judgment for me to say more. But I may say that my judgment

is limited to the documents whigh are strictly parts of this vecord,
and irrespective of other papers which have been sent up here as if
they were legal evidence to enable this Court to deteriuine the
g’uestﬁiou. I reject the application.

Rule discharged, and application rejecled,
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