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Evnag, C. J.—1 think this case is governed by Quneshee Lal v.
Faraut AL (1. This case will have to he remanded under s, 562,
The appeal is allowed. A
- Srratert, J.—1 agree with the learned Chief Justice that the
Judge and the Subordinate Judge were in error in dismissing the
plaintiffs’ claim preferred on the basis of the right of pre-emption,
on the ground that, under the terms of the wajib-ul-zrz, they bad no
such right. Looking to the language of that document, and more
particalarly to the clause that “in caseof dispate as to price, it will
be seitled by appointment of arbitrators before the,kakim, #ud that
if the co-sharers do not take at the amount fixed by the arbitrators,
then he mpy transfer it to a stranger,” I agree with the learned
Ciiiet Justice that the case of Guneshee Eal v. Zaraut Ali (1) is
directly applicable, and from the language of the wajib-nl-urz
before ns, it is reasonable to infer that a mere eo-sharer is cntitled

. to the refusal after owa brothers and co-sharers ek jaddi, and to
have the preference over strangers. As we arginformed that all
the necossary evidence is on the record, the proper course, therefore,
is to reverso the Judge’s decree, he having disposéd. of the case on
a preliminary point, and to direct him to restore the appeal to his
file of pcmliﬁghuppeals and determine the questions of fact between
the parties, Costs to abide the eveut, ; N

, Cause remanded,

Before Mr, Justice Mahmeod.

PARAS RAM awo oruers (Derexpants) v, SHERJIIT anp
orusns (VLarngires), * _
Co-sharers~LRight to deal with joint property— Building by one co-sharer
against the wish of others~ Suit for demolition of building— Diseretivn of Courd.
The mere fact of 4 building being erccted by a jolut owner of Jand without
the permission of Lis eo-owners, and even in spite of their protest, is not sufficient
to entitle such co-owuers to obtain the demolition of sueb building, unless they
ean show that the building has cansed such material rnd substantial injury as conld
not be rewedied in a suit ror partition of the joint land. Lala Biswanbhar Lual
v. Ruja Ram (2), Nocury Ll Chucherbutty v. Bindabun Chunder Chuckerbuély (3),

* Secund Appeal, No. 1349 of 1886, frum o decree of Maulvi Syed Farid-
ud-din shwmad, Subordinate Judge of Agra, dated the 261h April, 1886, confirming
a -deoree of Manlvi Nazar Ali, Muosif of Mahaban, dated the 27th November, 1888,

(1) N W.P.H, C. Rep., 1870, (%) 3B, LR, App. 67.
p. 843, (3) i L R, 8 Culc. 708.
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Girdhart Lal v, Vilayat Ali (1), Wahid Al Khan v, Ghansham Nurain (2), and
Jey Chender Rukhit v. Bippro Churn Rukhit (3), referred to.

Trs plaintiffs and the defendants in this case were joint owners
of a courtyard between their two nouses. In this courtyard the
defendants commencelt the building of a k«ha or hall, without
obtaining the consent of the pLuntn‘L and the object of the present
suit was to have this hnil ding demolished on the ground that the
defendants had no right to evect it against the wishes of the plaintiffs,

“and that it cansed inconvenience by shutting out light and air, and

otherwise. The defendants pleaded, among other things, that the
building had existed for a long time withont any objcotion being
made, and that no inconvenience was in fact caused by it.

The Court .of first Tnstance (Munsit of Mahub:m) decreed the
suit, In the conrse of its judgment if said :—* Seeing that the
courtyard belongs to the plaintitfs and defendants jointly, there is
no reason why it should remain in the defendants’ exclusive use.
The plaintiffs’ wignesses [ully prove th at the two parties have equally
hecn in possession of the courtyard, and that the defendants have
enjustly built the Zotha wall, and in spite of the issue of an injunc-
tion the defendants have completed the kotha with a roof. «.ocuvieeni.
The house has been newly built, and the plaintiffs’ passage way has
alse been narrowed, so that the plaintiffs have cut off a portion of
their platform and added it to the way; which bas thus been

‘wideued. The defendants, who own a moiety, have taken a much

greater portion of the courtyard than a moiety. The plaintiffs’
passuge way ab this tie, ufier the cutting of their platform, is six
feet to the south and cight feet to the north. Four feet of the
plaintiffs” platform to the south and six feet to the north have been
ennexed o the way. Ilad the part of thé plaintiffs’ platform not
been added to the way, the way would have remained two feeb
wide to the south and two feet to the north.  This way is certainly
not suficient for enitle to pass.  The defendanty had ne right to
build on u land which was jointly possessed.”

On appeal by tho defenidants, the Saberdinate "Judge of Anm
affirmed the BMunsif’s decres.  He recorded no. finding as to
whether the building had eaused material injury to the pliintiffs, or

D) Weelly Notes, 1835, p 277, (2) “eekly Notes, 1887, pe 110,
(3) 1. L. ., 14 Cale, 236,
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whether it had heen built in spite of any protest from them or auy
atterdpt on their part to prevent lie ercctiow.

The defendants appealed to the High Court.

Babu Baroda Prasad Ghose, for the appallants.

Pandit Moti Lal Nehru, for the respondents.

Mammoon, J.—The parties to this litization have been found to
be joint owners of the land in suit, upon which the defendants
erected certain buildings the demolition of which is the main object
of the suit. [t has also been found that the said buildings have
been recently constructed, and upon these findings the lower Courts

have concurred in decreeing the claim and ordering demolition of

the bnildix?gs.

The principal contention urged hefsre me in second appeal on
behalf of the defendants is whether, upon the facts fonnd, such a
suit was rightly decreed, and with dne regard to the rules of equity
which apply to suits of this kind between joint proprietors of land.
Mr. Moty Lal, whilst conceding on behalf of the plathtitfs-respendents
that the Jand built upon is the joint property of the parties, con-
tends that the building was constructed in spite of the objections
of the plaintifts-respoudents to such huild ling going on, and that
they were therefore entitled to a decree fur demolition of the build-
ing in order to have the land restored to its original condition. °

As a pure question of law as distinguished - from the rules of
equity this contention may have considerable force, but Courts in
India exercise the combined jurisdiction of law and equity, and
cannot disregard equitable doctrines in enforcing remedies. The
present case is not one in which a stranger has, with knowledge of
the plaintiff’s exclusive tiile, . trespassed upon land by building
thereon, nor is it a case to which the equiteble dectrine of estoppel
by acquiescence referred to in Jda Begam v. Imamuddin (1) would
be appli_ca,blle. This is a case in which one joint owner of land
commenced building thercon without the pevanission of his co-
owners, the plaintiffs-respondents ; and it has not been found by the
lower appellate Court whether the building was commenced in spite
of the protest of the plaintiffs-respondents, or that the latter took

reasonable steps in time to prevent the erection of the building.
(1) L L. R, 1 All 82,
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1887 1 have already said enough to indicato that a distinetion musﬁs

“oamas Tam be drawn between cases in which the building has been erected by
sawnne, & pure trespasser upon the Jand of another, and cases in which the
building has been erected by = joint proprietor on juint land without
the permisgion of hiis joint co-owners or in spite of their protest.
The rules of equity apph(,ab-lc to the former class of cases have been
set forth by Fuarner, Offg. C. J, ia the ease of Jda Bejam to
which T have alveady referred, and in the rule therein 1aid down I
_coneur. But to thoe latter class of cases somewhat different doe-
trines of equity are applicable, and they have been the subject of
consideration in maey of the reported cases, to some of which i
wish to refer here.

The most important case, so far zs India s concerned, is Lale
Biswambhar Lel v. Raja Rum (1), where, the paztics heing joiht
owners of land, ene of them erected a wall upon the land, without
obtaining the consent of his co-owner, and it was held by Peacock,
0. J., that the Uourt would not interfere to order the demelition

sof the wall, when thoere was no evidenee to show thab injury had
been done to the co-tenant cf the builder by its erection, and in the
course of his judgment that emiuent Chicf Justice said z—“ It ap-
pears to me that even if tho defendant had not a striet legal right
touild the wall upon the joint land, this is not a case in which a
Court of Wquity ought to give ita assistunce for the purpose of
having the wall pulled down. A man may insist wpon his strict
rights, but a Court of Fqnity is not bound to give its assiatance for
the enforcement of such strict rights. "7 This ruling was followed
in Massim Mollah v. Punjoo Ghovamee (2), and in other cases to
which I need not refer, bovause the effect of the rulings of the Cal-
cutta High Court has beerr well summarised in Noewry Lall Chucker=
butty v, Bindabun Chunder Chuckerbutty (8), wheve Ficeld, J., indeli-
vering the judgment of the Conrt, said :  There ig no considerable
differenco between a case in which the other co-shurers, acting with
diligent watchfulneds of their rights, seek by an injunction to pre~
vent the erection of & permanent building, and a ease in which,
after o permanent building has been evected at considerable expense,
Le seﬁks to have dmt building removed.  In a case suchasthatlast

(1) 3. B.L.B. App 67.  (2) 91 W. R, 878..
33 1. L. R, 8 Cale. 708,
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mentioned, the principle which seems to have been settled by the
decisions of this Court is this, that thougzh the Court hasa discretion
to interfere and difect the removal of the building, this is not a
discretion which must necessarily be exercised in every ease; and,
as a rule, it will not be exercised nnless tho plaintiff is able to
show that injury has acerned to him by reason of the erection of the
building, and perhaps further, that he took reasonable steps in
time to prevent the erection. ”” This view was followed by my bro-
ther Brodhurst, with the concurrence of my brother Tyrrell, in
Girdhari Lal v. Vilayat Al (1), and [ remember that on more
than one occasion I have given expression to the same view, the
last being the case of Wakid Ali Klan v. Ghansham Narain {2) in
which I concurred with the learned Chief Justice of this Court in
adopting the principle of the rale laid down by Bir Barnes Peacock
in the case to which I bave already referred.

These cases have the effect of laying down tho rule that when
a joint owner of land, without obtaining the permission of his co-
owners, builds upon such land, such buildings should not be demo-
lished at the instance of such co-cwners, unless they prove that the
action of their joint owner in building upon joint land has caused
themn a material and substantial injury such as eannot be remedied
by partition of the joint land, -But those cases leave the quaggtion
open whether when a joint owner of land builds thereon in spite
of his co-owners’ protest, such co-owners can obtain demolition of
the building without showing that such building has caused mate-
rial and substantial injury to them such as I have already men-
tioned. This question was, however, recently considered by a
Division Bench of the Calentta High Court in Joy Chunder Rukhit
v. Bippro Churn Rukhit (3), where the learned Judges, after con-
sidering the earlier rulings of their Court, held that even in cases
where joint Jand has been dealt with in an exclusive manner by’

one joint owner in spite of the protest of his co-owners, before a -

Court will make an order directing that a portion of the joint pro-
perty alleged to have been dealt with by one of the co-sharers with-
out the consent of the others shonld be restored to its former con-
dition (us, for instance, where a tank has been excavated), a plain-

(1) Weekly Notes 188o, p. 277. (2) Weekly Notes, 1857, p. 116
(3) 1 L. ki, 14 Cale. 236.

665
1887
Taras Rms;’

Ve
SUBRITT,



866
1387

Lanas Ram

.
DHERIIT.

1587

Aprit 18,

-3

THE INDIAN LAW REPORTS. [VOL.IX -

$iF must show that lie has sustained by the act he eemplains of some -
injury which materially affects his position,

I agree in the rulo laid down in this lagh case, and I hold that
the mere cireamstanco of a bm]dmg being erected by a joint owner
of land without the I)m'luis.si(m of his co-owners, and even in spife
of their protest, is not sufficient. ¢ diself, to ontitle such co-owners
to obtain the demolilion of such building, unless they can show that
the building has caused such material and substantial injury.as a
Court of equity coald not remedy ir a suit for partition of the joint
land.

Holding these views I do not think T can dispose of this case
finally, without distinet findings on the following points :—

1. Hus the building sought to be demolished in this suit caused

such material and substantial injury to the plaintiffs-réspondents ag

caunot be remedied by partition of the joint land, and, if so, to
what extent of the area covered by the building? '

2. Did the plaintiffs-respondents objeet to the bmldmd at the
time when it'was comm-nced, and did they take due steps in time
to prevent the continuance of such building?

I remand the case under s. 386 of the Code of Civil Proceduve
for clear ﬁndings apon these points, and upon receipt of the findings
ten &ys will be allowed to the parties for objections under s, 567
of the Code.

Issues remitied,

CRIMINAL REVISIONAL.

i, e o s — 2

Before Mr. Justive Malimood,

QUEER-EMPIESS ». MURPIY,
Crimingl Procedure Code, 5. 203 Faimining” ~ iI"r[tlcn complaint  attested by

complutnant on oath — Irregularity— Criminal Procedurs Code, 3, 537 — et XLV
of 1860 (Penal Code), s. 41:5.

e [ v . . N

Where n deposition n the shape of a complaint is minde orally or in writing

and i3 aworn tu, the requirements of s, 203 of the Criminal Piocsdure Code in.
regard to the examination of tlie complainunt, are gufficiently satisfied.

Held therefore, where a Magistrabe dismissed a complaint of eriminal breach
of trust WLlhOuh examining the complainant on oath, bus after the complainant
had sWorn to the uum of the matters alleged in the complaint, that the provisions



