
E dge, 0 . J .—I tliink this case is governed by Gimeshm Lai v.
Zaraut J /i (J). This case will have to bo remiiiided under s, 662. S/iBin am 
The appeal 13 allowed. T a d  Bass,

S tea igh t, j . —-1 agree wifch the learned Cliief Justice that the 
Judge and tlie Subordinate Judge were in error in dismissing fcKa 
plaintiffs’ claim p.referred on the basis of the right of pre-eniptiop} 
on the ground that, under the terms of the loajib-iil-J^rs^ they had no 
such right. Looking to the language of that document, and more 
particularly to tiie clause that in case of dispute as to priee, it will 
be settled by appointment of arbitrators before the^ha/cim, s'lvi that 
if the co-sharers do not take at the amount fî fod by the arbitrators, 
then he ra^y transfer it to a stranger,” I  agree with the learned 
Gtiief Justice that tha case of Gmiesfm Bal v. Zaraut A ll (1) is 
directly appliojgible, and from the language of tlie wajih-ul-n) 3 

before U5, it is reasonable to infer that a mere co-sharer is entitled 
to the refusal after own brothers and co-sharers eh jatMi, and to 
kave the preference o\rer strangers. As we are informed that all 
the necessary evidence is on the recordj the proper course, therefore, 
is to r<iverse the Judge’s decree, he having disposed, of the case 011 

a {)relii>iin-s.ry point, and to direct him to restore the appeal to bia 
file of pending^appaals and determine the questions of fact between.- 
the parties. Costs to abide the event. ^

Came remanded.
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Before  M r ,  Jus t ice  Mahmood.  Iggf
■pAllAS BAM AND OTiuf.ua (DliFK ’̂Da n t s )  i?. SHEKJIT and A p r i l

O T H B K S  ( I ’ L A l K y F F S ) .  *

C.)-sliarerH‘- - R tg ! d  to deal with j o in t  properiy~~ Bnih l iny by one eo-stew  
<ayaintit iltc wtxfi oj oth<jrs~ S u i t  f o r  dem oii im t o f  buildihg-^ D iscretion of d o u r t .

The mere fact of a building being erected by a joint owner of laufl-rt’ithoufc 
tlie permission of bia eo-owners, and even in spite of tlieir ijvotest, 18 not sufBcient 
to ijiititle such ca>owiKn's to obtain the deuiolitiou of Kuch building, imless t]icy 
can show Ihitt the buitding liaf? caused such raatcrial nnd substantial injury ns cQuld' 
not be reiut‘(iied in a suit for partition of the joiut iaad. L n l a  B isw a m b h a r  L'fl  
y .  R a j a  Barn (2), N v c u r y  L t l l  Chucherhtdiy r, Bindahufi Chunder Chuckcrbutt.^

. *  Second A ppeal. No. 1319 of T886, from a decree of Maulvi Syed Fai id- 
ud-din Aiiinad, Subordinate Judge of Ayra, dfUed the 26ih April, 18S6, conlirmiiig. 
a decree, of Miuilvi Kaaar Ali, Munsif of Mahaban, dated the 27tU NoA'cmbtsi', ISSwi.

(1) N, W. P. H. C. Rep., 1870, (2) 3 B. L.R., App. 67.
' p. 31-3. , , ^3) i. L K., 3 Calc. 708.

DO



SlIKBOT.

18S7 G i r i h a r i  L a i  r .  V ih iyn i  A H  { \ ) ,  W n h id  A l t  K h n n  t ,  G h a n s k a m  N arai i i (2), and
~T ^  Joy  Chundc?' Mukhit v, B i m r o  C hurn  l lnkkil (3). I’eferrcd to.Paras Ram

The jilaintifFi  ̂ Miid the Jefen(la.nts in this case \vere joint owners 
of a courtyard betweeJi tlieir two bouses. In tliis cotirtjard the 
dcfbidatUs commenceii the building of a hitfui or htill, without 
oblaining the consent of iLe j)luin tiffs; and the object of tlie present 
suit was to have tliis bnikling demolished on the ground that the 
defendants had no rî ĥt to erect it against tl)e wishes of the plaintiffs, 
and that it caused inconvenience by shutti'ng out light and ftir, and 
otherwise. The defendants pleaded, among other thingSj that the 
building had existed for a long time without any objoetion being 
niade  ̂ and that no inconvonionee was in fact caused by it.

The Court of first fnstaiice (Alunsif of Mahaban) decreed the 
suit. lu  the course of its judgment it said :— “ fee in g  that the 
courtyard belongs to the plaintiffs and defendants jointly, there id 
330 reason why it should remain in the defendants’ exclusive use. 
The plaintiffs’ wi^iesses fully prove thnt the two parties have equally 
been in possession of the courtyard, and that tlie defendants have 
unjustly built the kotha wail  ̂ and in spite of the issue of an injunc­
tion the defendants have completed the hoiJia with a roof. .................
The house has been ne^vly built, and the plaintiffs’ passage w'ay bis 
al.%̂ been narrowed, so that the jtlaintiffs have cut. off a j)ortion of 
their platform and added it  to the way, which has thus been 
widened. The defendants, vvho own a moiety, liave taken a much 
greater portion of the courtyard than a moiet3̂  Tlie plaintiffs’ 
passage way at this tiu’ie, after the cutting of their platform, is six 
feet to the south and eight ^feet to the north. Four feet of the 
phiiiitiffs’ platform to the south and six feet to the north have been 
annexed to the wa_y. Had the part of the plaintiffs’ platform not 
heeii added to the way, the way would Inive remained two feet 
wide to the south and tv/o feet to the north. This way is certainly 
not snificient for caitlo to pu;fs. The defendant^ had no right to 
build on a land which was jo in t ly  j)ossotsed.”

Oil apj>eal by tho defendants, the Subordinate 'Judge of Agra
affirmed tho Munsif’s decree. He recorded no, finding as ta
whciher the building had caused material injury to theplaintifFs, or

(1) Weekly Solosf 1885, p 277. (2) v\ celdy Notes, 1887, p.lid ,,
(.3) i. L, !{., 14 Calc. 236,
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whether it had been built in spite of ;my protesl; rroni lliom or au}’ 1S37 
atfceiDpt on their part to prcveufc its eroctiou,

The defendunts appealed to the High Coart. Sui-w -t

Babu B a r o d a  Prasad Ghosi>, for the appellants.

Pandit Mod L a i Nehru^ Jov tho respondents.

M ahmood, J,-~The parties to this litigation have been found to 
be joint owners of the land in suit, upon vvhicjh the defendanta 
erected certain buildings the demolition -of whicL is the main object 
of.the suit;. It has also been found that tlie said buildings have 
been recently constructed, and upon these findings tlie lower Oourts 
have concurred in decreeing the claim and ordering demolition of 
the buildings.

The principal contention urged before me in second appeal on 
behalf of tlie defendants is whether, upon the facts found, such a 
su it was rightly decreed, and with due regard to the rules of ef[nifcj 
which apply to suits of this kind between jo in t ])roprietors of land.
M r. Moti LuJ, ^Yhilst conceding on behalf of the plaiiitiifs-respoiideuts 
th a t the land built upon is the  joint projierty of the parties, con­
tends tlint tho building was constriictod iu spite of tlie objections 
of the plain tiffs-respondents to  such building going on, and tha t 
they  were therefore entitled to a decree for deni(di(ion of the build­
ing in order to have the land restored to its original condit.ion.
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As a pure question of law as disiingnishod ■ from tlie rules of 
equity thia contention may have considerable force, but Oourts in 
India exercise the combined jurisdiction of law and equity, and 
cannot disregard equitable doctrines in enforcing ren\edies. Tho 
present case-is not one in which a stranger has, with knowledge of 
tlie plaintiff^s exclusive title ,. trespassed upon land by building 
thereon, nor is it a case to which the ecjnibnble doctrin-e of estoppel 
by acquiescence referred to iu O da  v. h n cm m d d in  (1) xTOuld
be applicable. This is a case in which one joint owner of land 
commenoed building thereon without the permission of his co- 
owners, the plaintiffs-respondents ; and it has not been found by the 
lower appellate Court whether the building was commenced in spite 
of tjie protest of the plaintiffs-respondents, or that the latter took 
reasonable steps in time to prevent the erection of the building.

(1) I. L. R„ 1 Ail 8‘2.



«•

1887 I liate already said enou^'h to indicate that a digti'uelion mngt;
I*iRAs Hmh be drawn between cases in ’vThieb tlie building lias been erected }vy 

a pure trespasser upon the Itirid of imoiher, and citaes in wliieh the 
buiWing has been erected by a joint proprietor on joint laad vyithoui 
the permission of his joint co-owners or in sptto of their protest. 
The rules of eqnity appHcabh) to the farmer class of cases liave been 
set forth b j Turner, Offg, C. J.,- in the case of Uda Begam  to 
which I have Eilteadĵ  referred^ and in the rule *t lie rein hi id down I 
concur. But to the latter chisa of cases aomowhat different doc- 
trioes of equity are applicable, and they have been tbo subject of 
consideration in mauj of the reported cases, to 3o»me of vrhich I 
wish to refer here.

The most important case, so far as India is concerned, ia TjoXa 
Biawambhar L a i v. Raja Eiwi (1), wliere, the parties being joint 
owners of land, one of them erected a waJl upon the land, withont; 
obtaining the consent of liis co-ownef, and it vras held b j  Peacocl?^
0. J -5 that the Court would not intarfero to order the demolition 

»Gf the wall, v/hen there i?ai3 no evidence to show that injury had 
been done to the co-tenant of the builder by its erection, and in the 
course of his judgment that eminent Chief Jiiscice aaid “ It a[f- 
pears to me that ei'en if the defondant had not a strict legal righi 
to'-fenild the wall upon the joint land, this is not a ease in which a 
Court of Equity onirlit to give its assistHtJce for the purpose of 
having the Waill pulled down. A man may insiat npon his strict 
TJg&ts, but a Court; of Equity is not bound to give its assiatanco for 
the enforcement of such strict rights. This rulfiig v/as followed 
in Massim Mollah w Fanjoo Ghoramee (2), ami in other cases tc;> 
which I need not refer  ̂ because the effect of the rulinos of the Gal- 
cutta High Court baa beeis well >sumitiarised in i\'oeu.rij Lall Chucker-x 
hutiy V. Bindabnn Chimder Clmckerhalty (3), where Field, J., in deli­
vering the judgment of the Ooart, said •, “ There ig no ,coBsiderabl0 

difference between a ease in which the other co-sbarersj aoting with 
diligeiit M'atehfulnesa of their rights, Beeh by an injunction to pre­
vent the erection of a permanent building, and a ease iw whichy 
after a permanent building has been erected afe considerable expensey 
lie geeks to have that building removed. In a case such as that-lasfe

(1) 3. B. L. E., A pp. 67. (2) 21 W. K., 873.
, (3) l .  L. 11, 8 Culc. 708»
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mentioned, the principle wliicli seeing to have been settled by the 
decisions of this Court is this, that thouL;-h t.he Court lias a discretion l  ARAa RaeJ
to interfere and direct the removal of the building, this is not a sheejit.'
discretion which must necessarily be exercised in every case ; and, 
as a rule, it will not be exercised ujiless the plaintiff is able to 
shovi' that injury has accrued to him hj reason of the erection of the 
bni|ding, and perhaps further, that he took reasonable steps in 
time to prevent the erection. ” This view was followed'by my bro­
ther B rod hurst, with the concurrence of my brother Tyrrell, in 
Girdhari Lai v. Vilayat A ti  (1), and I remeniber that on more 
than one occasioa I have given expression to the same view, the 
last bein^ the case of Wahid AH Khan v. Ghanshatn JSarain (2) in 
which I concurred with the learned Chief Justice of this Court iu 
adopting the principle of the role laid down by Sir Barnes Peacock 
In the case to which i  have already referred.

These cases have the effect of laying down the rule that when 
a joint owner of land, without obtaining the peranssion of his co­
owners, builds upon anch land, such buildings shouM not be demo­
lished at the in&tancQ of such co-owners, unless they prove that the 
action of their joint ovyner in buihling upon joint land has caused 
them a material and substantial injury such as cannot be remedied 
by partition of the joint land. But tboas cases leave tl'.e qu^tion 
ofien  whether when a joint owner of land builds thereon in spite 
of his co-owners’ protest, such co-owners can obtain demolition of 
tlie building witlioufc showing that such building has caused mate­
rial and substantial injury to them such as I have already men­
tioned. This question was, however, recently considered by a 
Division Bench (»f the Calcutta High Court in Joy Chunder MukhU 
V. Sippro ■Churn Ruhhit (3), where the learned Judges, after con­
sidering the earlier rulings o f their Ooiirf, held that even in cases 
where joint land has been dealt with in an exclusive manner by 
one joint owner in spite of the protest of his co-owners, before a 
Court will make an order directing that a portion of the joint pro­
perty alleged to have been dealt with by one of the co-sharers with­
out the consent of the others should be restored to its former con- 
diticm (as, for instance, where a tank has been excavated)3 a plaiu"*

(1) Weekly Notes, 1885, p. 277. (2) Weekly Notes,.1837. p. 116.
(3) 1. L, It., liC alc, m
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1S87 tiff must show that lie has snstaiupd by tho act he complains of some • 
,4>akas Easi" iujury which materially atfeots bis position.

Shbsjit. I ao-ree iu the rulo hiid down in this hist case, and I hohl that
the mere circumstanco of a building being erected by a joint owner 
of hand witlioat the permission of bis co-ownnrs, and oven iu spite 
of tiieir protest, is not sufficient, in itself] to entitle siicli co-owners 
to obtain the demolilion of stich building, unless they can show that 
the building has caused sucli material and substantial itijnry.as a 
Court of equity coaid not remedy in a suit for ['artidon of the joint 
land.

Holding these views I do not think I can dispose of this case 
finally, without distinct findings on the following points r

1. Has the building sought to be demolished in this suit caused 
such material and substantial injury to the plaivitift’s-rcfspondenta as 
cannot be remedied by partition of the joint land, and, if so, to 
what extent of the area covered by the building?

. 2. Did the plaintiffs-respondents object to the building at the 
time when it'was commenced, and did they take due steps in time 
to prevent the continuance of such building?

I rernimd the case under s. 5GS of the Code of Civil Procedure 
for clear findings up(jn these points, and upuu receipt of tho Jindingg 
ten dTiys \vill be allowed to the parties fur objections under s. 567 
of the Code.

____________ _ Issues remitted,

m r  CRIMINxVL R E V I S I O N A L ,
ApHl 18. '

Before Mr.  Jiislice Makmood,

QUEEN-EMPUESS w, M U lirilY .

Criminal PrnccdarH Code, s. 202~-‘‘ Wrltlen complaint  oUcufcd hij
cow p la im nt  on oath ~  Irregidin'ifi/— C n m u u d  Procudurc Code,  s. 537—Jci X L V  
o f  1800 (^Peml Code), s. 4i)o.

Where a deposition jii the shape of a complaint h  made orally or in writing 
and is sworn K  the rea'«'‘enjent3 of a. 203 o i  thci Cvinnaal PiCJCfiduro Code iu. 
regard to the examination of the compliunant, are sufficiently satisBed.

field therefore, where a Magistrate dismissed a complaint of criminal breach 
of trust ’ivilhout examining the oomplainant on oath, bnc atcer the complainant 
had swoia to the truth of the matters alleged in the complaint, that the provisions
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