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Before Sir John Edye, K., Chicf Jastice, and Mr. Justice Straight.
SABIR ALI axp eruens (Pramsriors) v, YAD RAM axD OTuERs
(Lrrespazes), ¥ »
Pre-emption - Wajib-ul-arz— Co-sharers—* Bk juddi’

The wejib-ul-arz ot & village gave a right of pre-emption, in cases of sale, to
¢ prothiers”, and provided that, on refasal by & % brother,” ghere should be a vight
of pre-cmption in favour of co-charers in the thoke who were related to the
vemlor by deseant from a common ancestor (¢ hissadaran ek juddi thoke?). Tt was ‘
also provided that in the event of any dizpute arising as to pice, it should he
settled by arbitwation, and that *if the co-sharers do not fake at the amount
fixed by the zrbiirators,” the co-shater desiring to scll might make the transfer
to a stranger,

Held that co-sharers who were wot of common descent from the vendor were
entitled to pre-emption afier own brothers and co-sharers ek juddi, aund to have
preference over stravgers, Guueshee Lal v, Zureut Ali (1) followed,”

Tars was a suit for pre-emption based upon the wajib-ul-arz of
a village. The provisions of that instrament relating to pre-
emption were that in cases of sale a “brother’ sbould have the
option of buying, and that, on refusal by a *brother,” there should
be a right of pre-emption in favour of co-sharers in the thoke who
were related to the vendor by descent from a comimon ancestor
(¢ lissadaran ek jaddi thoke”), It was also provided that “in case
of dispute as to price, it will be s ttled by appointment of arbitra-
tors before the Aakim, and that if the co-sharers do not take at the
am&int fixed by the arbitrators, then ho may transfer it to a stran-
ger.”  The vendee in this case was a stranger.

The defendants pleaded that, nnder the provisions of the wajib-ul-
arz, tho pliintiffs who, though co-sharers, were not of common
descent with the vendor, were not entitled to pre*emption The
Courts below (Subordinate Judge and Distriet Judge of Sahirun~
pur) . accepted this view and dismissed the suit, The plaintiffs

appedl‘ed to the High Court. ’
* Mr. C. Dillon, Mr. C. Ross Alsion, and Maulvi "Abdul ﬂfujz(]
for the appelhnts.

Munshi Hanuman Pragsad and Munshi Madho Prasad, for tha
respondents.

* Second Appeal No. 841 of 1886, from a decree of T, Benson, Esq., Distries
Judge of Sabfranpur, dated the 19th February, 1886, conflrming a dour(e of
Maulvi Maqeud Ali Khan, Subordinate Jndge of buhamnpur, dated the 28th Sep-

tewher, 1845,
(1) N~-W, 2. I, €. Rep,, 1870, p. 343,
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Evnag, C. J.—1 think this case is governed by Quneshee Lal v.
Faraut AL (1. This case will have to he remanded under s, 562,
The appeal is allowed. A
- Srratert, J.—1 agree with the learned Chief Justice that the
Judge and the Subordinate Judge were in error in dismissing the
plaintiffs’ claim preferred on the basis of the right of pre-emption,
on the ground that, under the terms of the wajib-ul-zrz, they bad no
such right. Looking to the language of that document, and more
particalarly to the clause that “in caseof dispate as to price, it will
be seitled by appointment of arbitrators before the,kakim, #ud that
if the co-sharers do not take at the amount fixed by the arbitrators,
then he mpy transfer it to a stranger,” I agree with the learned
Ciiiet Justice that the case of Guneshee Eal v. Zaraut Ali (1) is
directly applicable, and from the language of the wajib-nl-urz
before ns, it is reasonable to infer that a mere eo-sharer is cntitled

. to the refusal after owa brothers and co-sharers ek jaddi, and to
have the preference over strangers. As we arginformed that all
the necossary evidence is on the record, the proper course, therefore,
is to reverso the Judge’s decree, he having disposéd. of the case on
a preliminary point, and to direct him to restore the appeal to his
file of pcmliﬁghuppeals and determine the questions of fact between
the parties, Costs to abide the eveut, ; N

, Cause remanded,

Before Mr, Justice Mahmeod.

PARAS RAM awo oruers (Derexpants) v, SHERJIIT anp
orusns (VLarngires), * _
Co-sharers~LRight to deal with joint property— Building by one co-sharer
against the wish of others~ Suit for demolition of building— Diseretivn of Courd.
The mere fact of 4 building being erccted by a jolut owner of Jand without
the permission of Lis eo-owners, and even in spite of their protest, is not sufficient
to entitle such co-owuers to obtain the demolition of sueb building, unless they
ean show that the building has cansed such material rnd substantial injury as conld
not be rewedied in a suit ror partition of the joint land. Lala Biswanbhar Lual
v. Ruja Ram (2), Nocury Ll Chucherbutty v. Bindabun Chunder Chuckerbuély (3),

* Secund Appeal, No. 1349 of 1886, frum o decree of Maulvi Syed Farid-
ud-din shwmad, Subordinate Judge of Agra, dated the 261h April, 1886, confirming
a -deoree of Manlvi Nazar Ali, Muosif of Mahaban, dated the 27th November, 1888,

(1) N W.P.H, C. Rep., 1870, (%) 3B, LR, App. 67.
p. 843, (3) i L R, 8 Culc. 708.
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