
1887 Before Sir John Eihjs, l i t . ,  C h i e f  Jus t ioe ,  and 31r .  Ju s t i c e  S ira ight .

M aij ^0. SABIR A L i a n d  t'Tiiuns (PL.uN'xiijTi's) u. YAD KAM  and  o t h e r s
(],> iilfiO SU A ~T S ). *

Fre-enipli(,n~~ IVujib-'td a r z — C o-s l iarers~ '‘ E k  j a d d i , ”

T he v'nijlb-ul-ar- of :t village gave u r iglit  of pi'i!-.e!nption, iu cases oil sale, to 
“ brothers”, and proviileil that, 0 )i I'l'fiisn! by a biMUit'r,” fiiioro should be a ri-'IiS 
of pre-eniption in favour of co-tliai’ers iu tlie tluike who w ere  re la te d  to th e  
vei’iilor by descant f ioui  a  common iiuoG^jtor { “ hiiHL'Uiran c k j a d d i  ihoko” ). I t  waa 
also pt'ovidei! tbai in the event of any  dispute arisinj^ as to p iice ,  i t  shoxild be 
se ttled by ai'bitrati(.ii, and th a t  “ if  the co-shiirera do not  tnke a t  the am ount 
fixed by th e  aibiiratoiSj,” the co-Ehaier desitiug to se ll  m igh t  malte the  t ransfe r  
to a  s tranger .

H eld  that co-sharers ’wlici were ttot of common descent from the vendor -wore 
entUleii tu pre-emption after own brothers and eo-sbiircr.-j eh j u d d i ,  and to have 
preference over strangers. Gu^icshee LaJ v .  Z c v a u t  A li (1) foliovvedJ’

This was a suit for pre-einptioa based upon the luajib-ul-arz of 
a village, The provisions of that iiistraraent relating to pre
emption were that in cases of sale a “ brother” should hava the 
option of buying, and that, on refusal by a “ brotlier/’ tliero should 
be a right of pre-emption iu fayo.iu’ of co-sharers in the thoke who 
■were related to the vendor b}̂  descent frou-i a common ancestor 

liissadaran ek jaddi thoke )̂. It was also provided that ’̂ in case 
of dispute as to pricc, it will ho S 'ttleil by appointment of arbitra
tors before the hakim, and that it' the  co-sliarers do not take at the 
amdlint fixed by the arbitrators, then ho may transfer it to a stran
ger.” The vendee in this case was a stranger.

The defendants pleaded that, under the provisions of the loajih-ul- 
arZf the plaintiffs who, though co-sharers, were not of common 
descent with the vendor, w'ero not entitled to pre-emption. The 
Ooarts below (Subordinate Judge and District Judgo of Saharan- 
pm') accepted this view and dismissed, the suit. The plaintiffs 
appealed to the High Court.

Mr. C. Dillon, Mr. C. Boss Alston^ and Maulvi Abdul Majid^ 
fo r  the appellants.

Munsbi Bannmcn Prasad and Munshi Madho Prasad, for the 
respondents.

* iSecond Appeal No. 841 of 188S, from a decree of T. Benson, Esq., District 
Judge of SaliS-taiipur, dated the 19th li'ebruary, 1886, coniirming a dccrce of 
MauM Maqgiid Ali Khau, Subordinate Judge of Saharanpur, dated the 28th Sep* 
teiuVer, 18b5.

; (1) P., II, a  Rep., 1870, p. 343»
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E dge, 0 . J .—I tliink this case is governed by Gimeshm Lai v.
Zaraut J /i (J). This case will have to bo remiiiided under s, 662. S/iBin am 
The appeal 13 allowed. T a d  Bass,

S tea igh t, j . —-1 agree wifch the learned Cliief Justice that the 
Judge and tlie Subordinate Judge were in error in dismissing fcKa 
plaintiffs’ claim p.referred on the basis of the right of pre-eniptiop} 
on the ground that, under the terms of the loajib-iil-J^rs^ they had no 
such right. Looking to the language of that document, and more 
particularly to tiie clause that in case of dispute as to priee, it will 
be settled by appointment of arbitrators before the^ha/cim, s'lvi that 
if the co-sharers do not take at the amount fî fod by the arbitrators, 
then he ra^y transfer it to a stranger,” I  agree with the learned 
Gtiief Justice that tha case of Gmiesfm Bal v. Zaraut A ll (1) is 
directly appliojgible, and from the language of tlie wajih-ul-n) 3 

before U5, it is reasonable to infer that a mere co-sharer is entitled 
to the refusal after own brothers and co-sharers eh jatMi, and to 
kave the preference o\rer strangers. As we are informed that all 
the necessary evidence is on the recordj the proper course, therefore, 
is to r<iverse the Judge’s decree, he having disposed, of the case 011 

a {)relii>iin-s.ry point, and to direct him to restore the appeal to bia 
file of pending^appaals and determine the questions of fact between.- 
the parties. Costs to abide the event. ^

Came remanded.
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Before  M r ,  Jus t ice  Mahmood.  Iggf
■pAllAS BAM AND OTiuf.ua (DliFK ’̂Da n t s )  i?. SHEKJIT and A p r i l

O T H B K S  ( I ’ L A l K y F F S ) .  *

C.)-sliarerH‘- - R tg ! d  to deal with j o in t  properiy~~ Bnih l iny by one eo-stew  
<ayaintit iltc wtxfi oj oth<jrs~ S u i t  f o r  dem oii im t o f  buildihg-^ D iscretion of d o u r t .

The mere fact of a building being erected by a joint owner of laufl-rt’ithoufc 
tlie permission of bia eo-owners, and even in spite of tlieir ijvotest, 18 not sufBcient 
to ijiititle such ca>owiKn's to obtain the deuiolitiou of Kuch building, imless t]icy 
can show Ihitt the buitding liaf? caused such raatcrial nnd substantial injury ns cQuld' 
not be reiut‘(iied in a suit for partition of the joiut iaad. L n l a  B isw a m b h a r  L'fl  
y .  R a j a  Barn (2), N v c u r y  L t l l  Chucherhtdiy r, Bindahufi Chunder Chuckcrbutt.^

. *  Second A ppeal. No. 1319 of T886, from a decree of Maulvi Syed Fai id- 
ud-din Aiiinad, Subordinate Judge of Ayra, dfUed the 26ih April, 18S6, conlirmiiig. 
a decree, of Miuilvi Kaaar Ali, Munsif of Mahaban, dated the 27tU NoA'cmbtsi', ISSwi.

(1) N, W. P. H. C. Rep., 1870, (2) 3 B. L.R., App. 67.
' p. 31-3. , , ^3) i. L K., 3 Calc. 708.
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