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passed. The julgment in the case of Reg. v. Tukaya bin Tamana
(1) has a bearing on this point.

Iam of opmmu that the sentences in this case were 190'11 and
that these appeals should be dismissed.

Bropavest, J.—The facts and the law applicable tb the case
have been fully stated by the learned Chief Justice, and I have,
on previcus occasions, expressed my own views on the legal points
that have again arisen. Unader these circamstances, it is, T think,
sufficient for me to observe that the convictions aro supported by
the evidence for the prosecution; that the sentences that have
been passed are, in my opinion, undoubtelly legal ; that I see no
sufficient rwason for interference either with the convictions or the
sentences, and that I therefore concuar in dismissing the appeals,

Appeals dismissed.

APPELLATE CIVIL.

Hefore Su' Julm Elye, Kt., Chicf Justice, Mr. Justice Straiyhi and
My, Justice Brodhurst,

TIUSAINT BEGAM (PraNmiry) v, Tur COLLECTOR or
NUZAFFAL RNAGAR aAnp oruprs (DerENDANTS). *

Limitition—A ppeal—ddmission afier time—=det XV of 1877 (Limitation
Act), 8. 5 Sufficieat cuuse”—-Poverty-~Pardah-nashin - Letlers
Pat-nt, N.- 1V, P,, 5, 10 ¢ Judgment.?

On the 14eh: I‘cbruary, 1881, the Iigh Counrt dismissed an application of the
223nd M;uch,;lBS by o pardah-nuehin lady, for leave to appeal in formd pauperis
from & decree dated the 16tk Septanber, 1882, the applicalion, after giving eredit
for 86 days spent in obtaining the necessary papers, bcing out of time by 73 days,
Oun the 16th August, 1884, an ordey was passed mllowmg an application which had
been made for review, of the previous order to stand over,. peudmg the decision
of a connected case. On the 94th April, 1885, the connectod case having then
been decided, the application for review was hqara and dismissed, Nothing more
was done by the appellant until the 18th June, 1885, when, on her application, an
order was passed by o single Judge allowing her,: under s, 5 of the Limitation Act
{XV of 1887) to file au _appesl pn full stamp paper, and she thcreupon. having
- borrowed’ money ou onerous conditiong to defray the necesca:y mstzmhou fees,
) pmsented hér nppcal whxch wag adiitied pmvmonully by o single Judge.

® Appea.l No. ] ot 1886 uuder s, 10 of the Letters Patent,
(1 Y T, L, Be; 1 Bom, 214,
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Held, afirming the judgment of Mahmood, J., (1) thut the poverty of the
appellant,and the fact that sbe was a purdel- nmhm ldey, did not constituie “¢suffis
cient eamse” for an extension of the limitation period withiu the meaning of s. 5
of the Limitation Aet, and that such extension ought not to be gr ranted.  BMesha=
ulleh v, Shmedullak (2) and Collins v. Tha Veslry of Paddingten (3) referred to,

Where the Judges of a Division Berch hearing an appeal differed in opinion,
one of thern holding thab the aprenl should be dismissed as barred by limitation,
and the other that sufficient causo for an extension of time had been shown, and
that the appeul shonld be determined on ihe werits,—#eld that the ¢ judgment”
of the latter Judge came within the menuing of that term as used in s, 10 of the
Letters Patent, and that, as the resuit of thy ditferenee of opinion was that the
appeal to the Division Beneh stood dismisacd, au sppeal vnder .10 wae nos
prematuve,

Tmis was an appeal under &, 10 of the Leblers Patent from a
judgment of Mahmood, J., in w}xich his Lordship diftered in opinion
from Tyrrell, J., Blahmood, J., holding that the appeal before the
Division Bench shonld be dismizsed as barred by limitation, and
Tyrrell, J., that ¢ suflicient cause™ for an extension of time had
been sh«mn by the appellant wihin the wmeaning of 5.5 of the
Limitation Act (X WV of 1877), and that the appeal should be beard
and determined on the merits. The judgments of Tyrrell and
Mahmood, 4., in which the facts of the case were stated, will be
found reported at p. 11, ante.

Mr, @ B, A. Ross, for the respondent (the Collector of Muzaf-
f’m:z;nrrm', representing the Court of Wards), took a preliminary
oljection to the heaving of the appeal, 1o the effeet that the appeal
was premature.  The ouly guostion before the Division Pench was
whether, the appeal to that Beach buing admittedly ount of tiwe,
an extension of time shoull be allowed.  Tyrrell, J., had given no
*judgment” on the appeal within the meaning of s. 10 of the Lot~
ters Patent, bat mercly a kind of interlocutory ovder, to the effech.
that suflicient canse had been rhown for the hearing of the appeal.
If the Division Bench had proceeded to deal with the appeal, non
constatlut, that Tyrrell, J., might have concurrod with Mahmood, J.,
in dismissing it, and in such a case no further appeal would have
-been possible.  If the Judges of the Division Beneh had chosen
to do so, they might liave referred the case to the rest of the Courd
under 5. 575 of the Civil Procednre Code, and no ohjection could

(1) Ante p. 11, (2) 1. I. R. 15 Cale. 78.
(3 L. B, 5Q. B, D, 368 ; 49 L. J, N.'5., (C. L.) 613
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then have been raised. But under the circumstances the case
should go back to the Division Bench, and if, aflter a hearing on
the merits, the learned Judges shounld record dissentient judg-
ments, an appeal under the provisious of the Letiers Patent would
then le.

Tup Covnt overruled the preliminary objection, holding that
the “judgment’’ of Tyrrell, J., came within the meaning of that

term as used ins. 10 of the Letters Patent. . The result of the
difference of opinion in tho Division Bench was that the appsal to.

that Bench stood dismissed, and consequently the present appeal
was not premature, and must be heard.

Pandit Sundar Lal, for the appeliant F—T)'I'J'e]], J., was x‘ight‘

in applying s. 5 of the Limitation Act to this case. That section
was enacted tp enable the Court to do justice; and the expression
“sufficient cause for not presenting the appeal” should be held to

include any cause, beyond the appeliaut’s control, which has pre-
vented the appeal {rem being presented. Extreme poverty, like

extreme illness, is such a cause.

[Eoag, C. J—=S8uch a constraction would enable the period of
limitatien to be extended fov fifty years, if the appellant’s poverty
lusted the whole of that time.  Why should the successfullitigant be
kept indefinitely in a state of uncertainty, and prevented from
dealing freely with the subject-matter to which the first Coart has
declaved him entitled?

Srratent, J., referred to Collins v, The Vestry of Padding-.

ton (1))

It is not contended that the plea of poverty should in all eases be
a sufficient reason for extending the time indefinitely. The plea must
be examined with reference to the particular circumstances of each
case. It is only thus that it can be determined whether any, and
if so what, extension should be granted. Here there are special
circumstances: the appellant was unable to furnish the necessary
court-fees, and she is a pardefi-nashin lady.

[Epck, C. J.—The law provides a special procedure for the
rélief of pauper appellants.  Art. 169 of the second scheduls of the
Limitation Act fixes thirty days as the period within svhich leave

(1) L. R., 5 Q. B. D268 49 & J,, N. 8, (C. L.) 612,

657
1887

Hosaint
Bream

V.
Tue CoLLEO-
TOR OF
MUuzarFAR~
N.iGAR.



658
1887

Husamvz
Breax

V.
‘e CoLLEC.
TOR OF
"MUzsFIAR.
HaCAR,

THR INDIAN LAW RETORTS. [VOL. 1X.

to appeal a8 a pauper may be applied for. The view you contend
for would make that provision useless, |

In Fatima Begam v. Hanst (1), it was held that an order admit-
ting an appeal under s. 5 of the Limitation Act ought not to be set
aside, unless the Judge had clearly acted on insaflicient grounds or
improperly exercised Lis discretion.

[Epar, C. J.—In that case the cause of the delay was that the
appellant was dond fide pursaing a wrong remedy. Here you were
pursuing a remedy which was barred by time.]

Mr. G. E. A. Ross, for the respondent, was not called upon to
reply.

Epee, €. J., (Srrareer and Bropuorst, JJ. concurring).—This
js an appeal unders. 10 of the Letters Patent,  On the 16th Septem-
ber, 1882, the plaintiff’s suit was dismissed by the Subordinate
Judge of Sabdvanpur, Itappears that for cighty-six days the plain-
{iff was unable to obtain the papers necessary for filing her appeal.
However, having obtained the papers, she, on the 22nd Mareh,
1883, filed a memorandum of appeal with a prayer to allow her to
proceed i formd pauperis. The time limited, giving eredit for the
eighty-six days spent in obtaining the necessary papers for proceed-
ing in formd pauperis, bad espived seventy-three days before the
22nd:March, 1883.  The result of the appeal in formd pauperis was
that, on the 14th February, 1884, her application was rejected, the
Court deciding that it was barred by limitation. Onthe10th May,
1884, the appellant filod an application for review. That applica-
tion ﬁa‘s‘rejeﬂcted on the 24th April, 1885. Nothing was done by
the appellant until the 18th June of the same year, when, on her
application, “the late Chief Justice gave her leave to file an appeal
on full stamped paper and extended the time far filing it. That is
a form of order which, when made by a Judge of this Court, has
never been treated as precluding the Bench before whom the matter
may come from considering the propriety of the order so far ag
the question of limitation may be concerned. I say this from my
short experience, and with the concurrence of my brothers Straight
and Brodhurst, who have lad long experience in this Courf. On
the 17th July ,1885, the appeal was filed ; the case came on to be .

S (1) Ante, p. 244, '
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heard before Tyrrell and Mahmood, JJ., when the point wag raised
as to the appeal being time-barred. Tyrrell, J., considered that
the appellant shoull be allowed to procsed with her appeal, think-
ing that the case was one of some hardship on account of the poverty
of the appellant and the fact of her being a pardah-nashin lady. BMah-
mood, J., on the other hand, considered thut no case was made out
for extending the time under s. 5 of the Limitation Act, aud the
Judges h aving thus differed in their judgments, the appeal stood
dismissed. - I have already said that the appealin formd pauperis,
after making allowance for 86 days, was 73 days out of time. Mak-
ing the same allowance of 86 days, the appeal on a full stamped
paper, if it had been filed on the 22nd March, 1883, would have
been 13 days out of time. The appellant for 55 days, between the
24th April, 1885 and the 18th June, 1885, did nothing ; that is a
period we canndt overlook, 1t is contended by Pandit Sundar Lal,
that the fact that the appellant had not the means to appeal on full
stamped paper brings the case within s. 5 of the Limitation Act,
We have asked him, if that be so, what period of limitation a Court
in its discretion should apply to the case of a would-be appellant
who was a pauper. We have received no satisfactory suggestion
from him. The framers of the Limitation Act have not overlooked
the fact that a wonld-be appellant may be a pauper. 1t is enacted
that an appesl in formd pauperis must be brought within 30 days,
If we were to listen to this contention of the learned Pandit, we
would be holding that the Limitation Act did not apply to eases of
would-be appellant paupers. We agree with the judgment of Mah
mood, J., in which he refers to Moshaulluh v, Almedullalh (1), The
principle upon which Courts should grant indulgence, at any rate
as far as England is concerned, in -cases which have not been
brought in time, is discussed in the judgments of the majority of
the Court of Appeal in Collins v. The Vestry of Paddington (2).
This appeal is dismissed. Separate sets of costs are allowed to- the
respondents, who are separately represented here, in proportion to
their interests in the subject-matter of this suit,

Appeal dismissed.

() L L R,18Cile, 78, (2) L By 5 Q. B.D. 268549 L. J., N, 8, (C. L) 672
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