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1887 h is doing so is in confirmitj with, the provisions of the' Civil Pro-
B a k h t a w a r  cedure Code, we think the first objection mentioned in the order of 

SiKGH reference IiafI no force and should be disallowed. As fco the second, 
Saht Iiii. that has been disposed of in another case (1).
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B cfor t  M r .  Justice Srodhurst a n d  M r .  Justice Mahmood.

MUHAMMAD MAS^UK ALI KHAN and othebs ( P l a im t im s ) w. KHUDA 
B A K H y f l ,  ( D e i p e k d a n t } .  **

D eclaratory  decree— A ct  I o f  1877 iSpecif ic  Rel ief A c i ) ,  «. 42—'C iv i l  Prou'Iure
Code, s. 578.

An imprope? or irregular exercise o.f the discretionary povver.eonferred "by 

s. 42 of the Specitio Eeliof Act (I of 1877) does not iu itself/lonstitute sufficient 
ground for tlie reversal of a decree which is not open to objection oa the grouad 
of juriadiction or of the merits of the case, being covered by s. 578 of the Civil Fro® 
cedure Code. Sant Kumar  v. Deo Saran  (2) referred to.

The plaintiffs in this case sued Khuda Bakhsh and others, eo-
fiharers and the lamburdar in a villa go Landhaur, for a d'eclaration 
of their right to have the profits of the village divided on the 
principle that there were three thokes^ one of -|rds and two of ^tb 
eac^ aud not three equal thokea, Jt appeared that a suit had pre-- 
viously been brought by Khuca Bakhsh against the lanihardar for a 
share of certain trees, and that the Munssif had decided in decreeing 
that suit that the three thokes were equal.

This decision was alleged to be the cause of action for the pre
sent suit. The defendants pleaded, i n t e r  a l i a ,  that the plaintiffs 
had no cause of action. The Oourt of first instance (Subordinate 
Judge of Saharanpur) decreed the claim after takiug evidence and 
Inyestigating the case on the inerifca. Oa appeal the District. 
Judge of Saharanpur reversed the Subordinate Judge’s decree oa 
grounds -which he stated as follows :—

‘‘It is clear that no cause of action accrued to the plaintiffs 
against Khuda Bakhsh or any one by the Munsif’s decree in his

Second appeal So. 856 of 1886, from a decree of J, W. Muir, Es<j.. District- 
Judge of Saharanpur,-dated the 22nd Jisnuary, 1886) reveraiiiga decree of Maulvi 
Maq,sud Ali Khan, Subordinate Judge of Sahaianpur, dated the 28th June, 188S,

(I) M&l^dhi r ,  Ganga B a i ,  ante, p. 61S, (2) I, L. 8 All,
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favour. That decree could only bind Iiim and the lambarddr I10 

impleaded, and could not be setup by the latter as a defence to 
any suit brought by tlie co-sharers. The respondents’ vakil admits 
almost that all they want is a declaration that the decree is not 
binding on them. S. 42 of the Specific Relief Act does not apply. 
The lambard&r impleaded in the former suit did not deny the plain
tiffs’ title, but affirmed it, though unsuccessfully •, and it is not 
Khuda Bakhsh’s mere denial of this title, but the decree in his 
favour, which they really seek to declare null and void. The 
merits of the oase, then, need not have been discusssed by the 
lower Court, and I need not discuss them here. The appeal is 
decreed, and the appellants will get their costs both here and in 
the low€»* Court.”

From this decree the plaintiffs appealed to the High Court,

Shah A m d  AH, for the appellants.

The Hon. T. Conlan and Munshi Kashi Prasad, for the res
pondent.

B rodhtost and Mahmood, JO.— In onr opinion this case cannot 
be finally disposed of here, because the learned Judge of the lower 
appellate Court has not disposed of it upon the merits. The origin
al suit was of a declaratory character, falling, under the purview 
of 8. 49 of the Specific Relief Act (I of 1887), and the Court of 
first instance^ having admitted the suit and heard the pleadings of 
the parties upon the merits of the issues raised in the cause, decreed 
the claim, holding that the plaintiffs were entitled to the relief for 
which they prayed. The case then came up in first appeal to this 
Court upon a question of jurisdiction, and this Court, by its order 
of the 11th May, 1885, directed the learned Judge of the lower 
appellate Court to restore the appeal to his file and to dispose of it. 
In dealing with the case,the learned Judge has simply held that the 
suit in its declaratory form wag not maintainable under 0. 42 of th@ 
Specific Relief Act, and upon that ground alone has decreed th© 
appeal before him and dismissed the suit.

From that decree this second appeal has been preferred, and w& 
are of opinion that the view adopted by the learned Judge in this case 
was erroneouSj and that the litigation should have been tried upoa
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tl]0 merits. In tho ease of Sant K um ar v. Deo Saran (1) it was liold 
by one of us in a, jiidgme'nt which referred to older cases Uiah an iir,-*. 
proper exercise of the discretionary power conferred by s. 42 of ilie 
Specific Relief Act by si Court of first insinnea dov;3 noS: in iicelf 
constitute a sufficient jsroimd for the reversal of a decree wlufih i3 
not open to any objection upon the ground of jnrisdiction or of tha 
merits of the rights of the parties. In that niling no nils was laid 
down as to cases which might fall mnler the proviso of 42 of Ace 
I of 1877. This is not one of those cases which fall Bnder tlie pro
viso to that section, and, indeed, Mr. Kanhi PrasaJ^ iii txrc;^-ag the 
case on behalf of the respondent, has conceded that the Cfiao h  nut 
governed by that proviso, no further relief heitig eapfihlo of b-oing 
claimed by the plaintiffs within the meairirjg of tijat proviso. The 
rnliiig, therefore, fully apphes to this ease ; and oven if tbs Go'tirt 
of first instance exercised its discretion irregrdarly ifi es'iiertaiiiing 
the suit and trying it upon the merits, v/e. think that it ■wv4', the 
duty of the lower appellate Court not to hrv?e set ivJuh il:e decree 
upon that ground alone, but to liave decided it trpon tlia raeritny 
there being no question as to the want of jariadicfcioii: the error 
of the first Court, if indeed, there was any errcr, being coV'pi'sd by 
s. 578 of the Civil Procedure Code, aa stated iu the n iiiag  to v/hich 
we have referred.

We, therefore, decree the appeal and  set aside i-bedecvf'S of the 
lower appellate Court, and remand tho oace to that Court h r  dig;- 
posal upon the merits, with reference to the obaervatiojis '?’/c lia,¥.o 
made. The costs to abide tlie result*

Cause Temanded.

<1) L L .E ;S  AO. 3S5.


