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of the Court and for the convenience of the pleaders practising
before it, and was, in our cpinion, fully within the powers conferred
by s. 635, 'We think, therefore, that My, Sris Chandra was entitled
to be Lieard on behalf of Mr. Baroda Prasad,

Before Sir John Edye, El., Chief Justice, Mr. Justice Straight, Mr. Justice

. Brodhurst, Mr. Justice Tyrrell, and Mr. Justice Makmood.

BAEHTAWAR SINGH (JupamenTt-DERTOR) v. SANY LAL AND ANOTHER
{ DECREE-HOLDEES). *
Proctice—Burrister = Advocate of the High Covri—Right io take instructions directly
jrom cliemt—Right to % acl” for client—Lelters Patent, Ni-W. P., ss, 7, 8=
Civil Procedure Code, ss, 2, 36, 89, 635,

Readimg together ss. 7 and 8 of the Letters. Patent for the High Court, and
ss. 2, 86, 39, snd 635 of the Civil Procedure Code, an advocate on the roll of *he
Court can, for ﬂ%e purposes of the Code, perform ou behalf of asuitor all the
duties that may be performed by a pleader, subject o his ex emption ia the matter
of a vakalatnama and to any rules which the High Court may make regarding him.
No such ruje having been made to the contrary, such an advocate may take
instructions directly from a suitor, and may *‘act ’* for the purposes of the Code
on behalf of his clients. )

Tuis was a reference to the Full Bench by Straight and
Mahmood, Jd., of two preliminary objections raised on behalf of
’ p ¥ 0v}
the respondents to the hearing of a first appeal from an order.
The reference was in the following terms: — ~

STRAIGHT, J.—In reference to this first appeal from Order
No. 85 of 1887, Pandit Ajudiia Nath, on behalf of the respondents,
objects to Mr. Amir-ud-din, who appears to support the appeal on
behalf of Mr, Reid, who handed over his brisf to him, on-two
grounds : first, that Mr. Reid, as an English barrister, bad no
power io take dircet instructions from the appellant and file the
appeal ; and, secondly, that if he had such power, he had no
power to hand over his brief to Mr. Amir-ud-din, and therefore
{lie appeal ought to be dismissed in default of any person com-

petent to act or to appear on behalf of the appellant having acted

or appeared on his beball. I refer these two points to the Coart
at large for determination. '

Manucon, J.-—I1 agree,

The Hon, Pandit Ajudiiac Nath, for the respondents, in support

of the objections.~—1 contend that an English barrister is not

* First Appeal No. 35 of 1887 from an order of Babu Abinash Chandar

Banerji, Subordinate Judge of Aligarh, dated the 28rd February, 18‘87, .
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entitled to file an appeal, or to “act” for his client in other similar
ways. He is not entitled to do so by reason of a positive disability
attaching to his status as counsel. The disability is created by the
custom of the English Bar. o

[Epee, C. J.—Do you insist on the first point mentioned in the
order of reference—that Mr. Reid was not entitled to take inspx-uc—
tions direct from his client? TUp to the end of the last century,
connsel often dealt directly with their clients, without any solicitor
or attorney at all.]

Strictly speaking, and as a matter of law, hewas entitled to do
80 : Doé d. Bennett v. Hale (1), DBut according to the practice of his
profession, which, in England, is now uaiversal, ho ought not to de
so, Thab practice the Court should enforce.

[+

[StraigET, J.—In England it is morely a rule of professional
etiquette made by the Baritself. In India, circumstances being
different, no such rule has been made by the Bar, and there is no
such rule to enforce. |

The English Bar is ona body, which bas its own practice and
etiquette. This practice is whatever the body as a whele has in
course of time established, and it ought not to be set aside or dis-
regarded by a minority, wherever they may happen to be practising.
8. 20f 6 and 7 Vie,, e. 93 (An Act for consolidating and amending
several of the laws relating to attorneys and solicitors practising in
England and Wales) (2) shows that in England the power of acting

(1) 15Q.8B.171; 18 L, J., Q. B, 353.

(2) ““ And beit enacted that from and
after the passing of this Aet no peorson
shall act as an attorney or solicitor ot
a5 such atborney or solicitor sue oat sny
writ or process or commence, carry om,
solicit or defend any acticn, suis, or
other procéeding in the name of any
otlier person ov in his own name in Her
Majesty’s High Court of Chancery or
Clourts of Queen’s Beneh, Common Pleas
or Fxcheguer, or Court uf the Duehy
of Laucaster, or Court of the Duchy
Chamber of Lancaster at Westminster,
or in any of the Courts of the couunties
palatine of Lancaster and Duarham, or
in the Court of Bankruptey ........ reee

“or iv uny county Courtor any Coups of

civil ov criminal jurisdietion or in'any
other Court of law or equity in thas
part of the United Kingdom of Great
Britein and Ireland called England and
Wales, or act agan attorney or solicitor
i auy counse, matter, or suit, eivil or

eriminal, to be heard or determined
before any justice of assize of oyer and
terminer or gacl delivery, or at any
general or quarcer sessions of the peaca
for any county, riding, division, liberty
city, borough or plage, or before any
justice or justices or before any com-
missioners of Her Majesty's revenue,
unless sueh person shall have been pre-
vinusly to the passing of this Act ad.
mitied and evrolled and otherwise duly
gnalified 1o act as an allorney or solici-
tor under or by viitue of the laws now
in foree, or unless sneh person shall
atber the passing of thig Act be admitted
and enrolled and otherwise duly qualify
to act as an aitorney or solicitor pur-
suant to the diregtions and regulations
of this Act, and unless such person shall
continue to be 5o duly qualified and on
thie rall at ¢he'time of his aciing in the
capiicity of an abtorney or solicitor as
aforesnid,” o
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for the client belongs exclusively to the solicitor, and counsel are
as much excluded from the exercise of such power as any other

elass of persons.

[Evcg, C. J.—~That statute does not help you. Its only ohject
wasto preventanyone from plactlsmo as a solicitor withoat a certi-
ficatg. | _

In Stephen’s Commentaries, vol. iii, p. 278 (8th ed.), it is said
that ¢ no man can conduct the practical proceedings in a cause to
which he is not himself a party, vnless he be a solicitor,”” In the
Calcutta and Bombay High Courts, advocates are not allowed to
act (1). [See also Bam Taruck Burick v. Sidessoree Dossee (2).

[TyereLy, J.—How can you possibly apply the English prac-
tice in a placd where there are no solicitors ?]

It is becanse the rule has been ignored that solicitors have
ceased to practise here. Formerly solicitors were carolled by this
Court, but their privileges were disregarded, and they could not

maintain their position.

[Srratcat, J.—In the absence of express rules to the contrary,
such as those made by the Caleutta High Court, the last paragraph
of 5. 39 of the Civil Procedure Code clearly shows that air advo-
cate may act, and thal in doing so he is not subject to the same
restrictions as a pleader. Under s. 635 we, like the Caleutta
Court, might make rules forbidding advocates to act, but we have
not made them,

Pyprery, J,—Reading s. 36 with the last paragraph of s, 89,
it appears to me that an advecate may do for his client all that a

pleader might do, and without being obliged to produce his autho-

rity.]

(1) Bee Belchambers® Rules and  from any ease of ordinary original eivil
Orders of the High Court of Judiea-  jurisdietion, unless, upon appeal from
ture at Fort Wllham in Bengal, Gene-  a judgment in a case of such original
ral Rules, Original Side. Rule 70.— ﬂwxlgunsdmuon, o ‘question of tlindu
s« Advoeates of 1this Court may appear  or Mehammadan Jaw or usage shrll
and plead for snitors in any brunch of  arise, and unless the Court or a Judge
the Court, civil or criminal, thereof shall think fit to admit a vakil

471, Vakits may appear. plead,and  or vakils to plead for any snitor or

aet for spitors in this Court, provided  suitors in that case in such caee, the -

{hat they shall not appear, plead, and  vakil or vuklls g0 admitted may plead
act for apy swifor in any matter of acoordingly.”

ordinary orlglnal jarisdiction, civil or {2) 13 Suth, C. B, 60,

. cummal, or in any matier of appeal
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8. 59 only means that inasmuch as in Lngland and elsewhere
no 1'altalatnm;m need be filed by counscl, so it need not be in India.
Tor the practice of (he county Courts in Bugland, see 15 and 16
Vic., ¢. 54, s. 10, which has an indireet bearing on tlie question,
The Queen v. Doutie (1) implies that a member of the English
Bar, wherever Le may practice, cannot divest himsell of the dis-
abilities imposed ov him by the general nsage of Lis professsion.
See also Neate v. Denman (2).

[Eoae, €. J.—8o far as the guestion you raise is one of disci-
pline, if you consider that the practice adopted here by any counsel
is unprofessional, you should petition the DBenchers og bis Inn,
1f there was a well-established body of solicitors practising here,
the case might be different, bul praciically there are no solicitors.
Then, so far as the question is one of law, it depends on the pro-
visions of the Civil Procedure Code and the Letters Patent.]

The point as {o Mr. Reid’s power to hand over his brief was
not pressed, being settled by Matadin v. Ganga Bai (3).

Mr, Amir-ud-din, for the appellant, was not called npon to
reply. _

The following judgment was delivered Ly the Full Beneh:—

’EDGE, C. J., and Steatenr, Bropuurst, TYRRELL, and Man-
mo0D, JJ.—The only question that has been argued on this refer-
ence is as to the power of members of the Bar admitted to the
voll of advocates of this Court to take instructions direetly from
the parties to appeals, and to “act” for the purposes of the
‘Civik Procedure Code on behalf of their clients. It does not

~appear to us necessary to enter upon a discussion of the prac-
“tice that prevails and regulates the professional status and

proceedings of comnscl in Dngland, as it scems to us fo he
. . . i -
altogether beside the question we have to determine, namely,

- whethel’ enrolled advocates of this Court are, as such, prohi-

bited from doing all such acts as admittedly may be done by
the vakils. | By s. 7 of the Letters Patent, powers are conforred
upon  this @ourt “{o approve, admit, and enroll such and go
many advecates, vakils, and attorneys ag- to the said Court shall
(1) L By 9 App. Cas. 745, st p.'752. (2) L. R, 18 Bq. 127,
‘ {B) 4nte, p, 613, ) .
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seom meet 3 and such advocates, vakils, and attorneys shall be, and
3 3 )
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are horshy authorized to appear for the suitors of the said Migh Baxuriwas

Cowrt, and to plead or to act, or to plead and act, for the said
suitors, socerding as the sald High- Court may by its rules and
arming, and subject to such rules and directions.”

This in pluin terms empowers advocates of the High Court to ““act.”
By s & it is forther declired that this Court shall have the power
to wiuke rales for the gnalification and admission of its adve-
earoe, vakils, and attorneys, and to remove or suspend them,
awd it directs thet no person whatever other than such advo-
cates, vakils or atterneys “ shall bo allowed to act or to plead for
or an bohalf of uny suitor in the said High Court, except that
any saitomehall be allowed to appear, plead, or act on his own
behult or en bebalf of a co-suitor,”” By s. 635 of the Civil Proce-
dure Cude it is in specific terms enacted that “nothing in this Code
ghall be decmed to interfeve with the powers of the High Court to
make rules concerning advoeates, vakils, and attorneys.””  And in

B
of any figh Coart established by Royal Charter shall be required
to present any decument empowering him to act”—an exemption
that does nob apoly to plenders. DBut more than this, s. 2 of the
Ocde defines the termr “ pleader ” as used in the Act © to include an
advocake, 2 vakil, and an atterney of & High Court.”” Reading ss.
86 wnd 39 in conjunchion with the interpretation clanse and s. 635,
therefore, it comes lo this, thut for the purposes of the Civil Proce~
dure Code an advoeate can perform ull the duties for a suitor that
a pleader may perform, subject to his exemption iu the matter of a

wokalatname, and subjoct, farther, to any rules this Court miy

make regarding him. Not only by the Letters Patent, therefora,
but by the Civil Procedare Code, an advocate may ‘““act’’ for his.

client in this Court in the manner in that statute set forth, and do.

all things that a pleader, i e, a vakil, may do, provided always
that ke be apon the roll of the Court’s advocates. Referring to the
matter more partisularly mentioned in the order of reference, we
bave to concern ourselves with the action of the gentleman whose
pame is therein mentioned only as an advocate upon our roll, and
not as an Huglish barrister.  As we have made no rule prohibiting
an advooatu from taking instruetions directly from a suitor, and as.
8

8. 3L of the same Acet 1t is declared in terms that “no advocate of

bmeu
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his doing so is in confirmity with the provisions of the Civil Pro-
cedure Code, we think the first objeetion mentioned in the order of
reference had no force and should be disallowed. - As to the second,
that has been disposed of in another case (1). '

APPELLATE CIVIL.
Befors Mr. Justice Brodhurst and Mr. Justice Makmood.

MUHAMMAD MASHURK ALI KHAN avp orunrs (Praintisrs) v. KHUDA
BAKHSH, (DeFENDANT). ®
Declaratory decree—det { of 1877 (Specific Relief Act), o, 42—Civil Procelure
Code, s. 578,

An improper or irregular exercise of the diseretionary power.conferred by
5. 42 of the Specific Reliof Act (I of 1877) dves not in itself constitute sufficient
ground for the reversal of a decree which iz not open to objection en the grourd
of jurisdiction or of the merits of the case, beivg covered by s. 578 of the Civil Pro»
cedure Code, Sané Kumar v. Deo Suran (2) referred to.

Tee plaintiffs in this case sued Khuda Bakhsh and ethers, co-
sharers and the lambardér in a village Landhaur, for a declaration
of their right te have the profits of the village divided on the
principle that there were three thokes, one of 3rds and two of #th
each, and not thres equal thokes. It appeared that a suit had pre.
viously been brought by Khuca Bakhsh against the lambardar for &
share of certain trees, and thab the Munsif had decided in decreeing
that suit that the three thokes were equal.

This decision was alleged to be the cause of aetion for the pre-
sent suit. The defendants pleaded, inter aliz, that the plaintiffs
had no cause of action. The Court of first instance (Subordinate
Judge of Sabéravpur) decreed the claim after taking evidence and
investigating the case on the merits. On appeal the District
Judge of Sahbranpur reversed the Subordinate Judge’s decree on
grounds which he stated as follows :— h

“1¢ is clear that no causc of action acerued to the plaintiffs
against Khuda Bakhsh or any one by the Munsit’s deeree in his

* Second appeal No. 856 of 1886, from a decree of-J. w. N?:m, Hsq.. District
Judge of HNahdranpur; dated the 22nd Janoary, 1886, reversing a decree of Maulvi -
Magsud All Khan, Subordivate Judge of Saharanpur, dated the 28th Juue, 1883,

(1) Matadin v, Gangs Bai, ante, p. 613 (2) L L. R., § All 865



