
of the Court and for the conveuieuce of the pleaders practising ■ 8̂87
before ifc, and was, in our opinion, fully within the powers cooferred 
br s. 635. W e think, therefore, that Mr. Sris Ohandra was eutilled 
to be heard on byhalf of Mr. Baroda Prasad.
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Before S i r  John E d ye ,  K t . ,  C h ie f  Jus t ice ,  M r ,  Justice  S tra igh if  M r .  Justice  1S37
Brodhurst,  31r .  Justice  Ti/rreUf and  M )\  J u s t ic e  3Jabmood. M at/  Z l ,

BAKHTAW AB SINGH (Judgmi2nt-dbbtor) u. SANT LAL and a n o th er  
(D ecrbe-h o ld er s).*

P / a c t i c e —B arr is te r -^ A dvoca is  o f  the Hi^h Covrt— R igh t  to iake insiruciions direcllij
f r o m  c l ien t— Right  to *‘aci” f a r  clienl— Lct te is  Patent , iV.-VF. P . ,  ss,  7, 8-™
Cioi!- Froc.dure  Code, s s ,  2, 3,6̂  39, 635.

Eeadiftg together ss. 7 and 8’ of the Letters Patent for the High Court, and
ES. 36, 39, aiui 635 of the Civil Procedure Code, au advocate oa the roll of the
Court can, for the purposes of the Code, perform ou behalf of a suitor all the 
duties that may be performed by a pleader, subject to his exetnptiou la the matter 
of a vakala tnama  and to any rules which the High Court may make regarding him.
No such rule having beeu made to the contrary, such an advocate may take 
instructions directly from a suitor, and may “ act ” for the purposes of the Code 
on behalf of his clients.

This was a reference to the Full Bench by Straight and 
Mahmood, JJ., of two preliminary objections raised on behalf of 
the respondents to the hearing of u first appeal from an order.
The reference was in the following term s: —

B t r a i g h T j  J .- “I q reference to this first appeal from Order
No. 35 of 1887, F'dndlt Ajudhia Nath, on behalf of the respondents,
objects to Mr. Amir-ud-din, who appears to support the appeal on 
behalf of Mr. Eeid, who handed over his brief to him, on-tw o  
grounds: first, that Mr. Reid, as an English barrister, liaci no 
power to take dircct instructions from the appellant and file the 
fippeat; and, secondlyj that if  he had such power, he had no 
power to hand over his brief to Mr, Am ir-ud-din, and therefore 
the appeal ought to be dismissed in default of any person com
petent to act or to appear on behalf o f the appellant having acted 
or appeared on his behalf. I refer these two points to the Court 
lit large for determination.

M ahm o oD; J . — 1 a gree .

The Hon, Pandit Ajudhia Nath, for tlie respondents, in support 
of the objections.— 1 contend that an English barrister is not

* First Appeal No. 35 of 1887 from .m order of Babu Abinasli Chandar 
Bsmerji, Subordinate Judge of Aligarh., dated ihe 28rd Eebiuary, 1S87, ,
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1887 entitled to file an appeal, or to “ act” for his client in other similar
Bashtawab ways. He is not entitled to do so by reason of a positive disability

attaching to his status as counsel. The disability is created by the 
Sant Lal. custom of the English Bar.

[E d g e , 0 . J ,— Do you insist on the first point m entioned in the 
order of referen ce— that Mr, B eid  was not entided to take instruo- 
tioi;is direct from his client ? U p to the end of the last century, 
counsel often dealt directly with their clients, without any solicitor 

or attorney at all.}
Strictly speaking, and as a matter of law, lie was entitled to do 

go : Doe d. Bennett v. Bale  (1). But according to the practice of his 
profession^ which, in England, is now universal, he o u g h t\o t  to. do 
ao. That practice the Court should enforce,

[S traight, J.—>In England it is merely a rule of professional 
etiquette rnade by the Bar itself. In India, circumstances being 
different, no such rule has been made by the Bar, and there is no 
such rule to enforce. [

Tlie English Bar is one body, which has its own practice and 
etiqaette. This practico is whatever the body as a whole has in 
course of time established, and it ouo^ht not to  be set aside or dis-J O
regarded by a minority, wherever they may happen to be practising'. 
S. 2 of 6 and 7 Vic., c. 73 (An Act for consolidating and amending 
aevoral of the laws relating to attorneys and solicitors practising in 
England and Wales) (2) shows that in England the power of acting

(1) 15 Q. B, 171 ; 18 L. J., Q. B. 353, criminal, to be heard or detefmiiied
(2) “ A ad be it enacted that from and bijfore any justice of assize of oyer and

after the piiBsiuKoi; this Ace no pergi?ti terminer or gaol delivery, or at any
shall acfc as aa jittorney or solicitor ot general or quarter sessions of the peaca
as Slid! attorney or solicitor m a  oat any for any eounty, riding, division, liberty 
writ or process or commence, carry on, city, I'urough or place, or before any
soUeiii or defead any action, suit, or justice or justices or before any com-
Other proceeding in tiie name of nuy missionera oj; ller Majesty's Revenue,
other person or in his own name in Her unless such person ahall have been prc-
Majesty’a High Court o£ Chancery o,r -viously to the passing of this Act adi
Courts of Queea’a Bench, Common Plea  ̂ initfeti and eurolled and otherwise duly
or Exchequer, or Court uf the Duchy qnulifieil lo act aa an attorney or .soliei-
of Laijcaster, or Court of the Duchy tor under qr by vii tue of the laws now
Chamber of Lancaster at Westminster, in force, or unless such person shall
or in any of the Courts of the couulies after the passing of thia Act be adinittwl
platine of LaiicaHter and Durham, or and enrolled and otherwise duly qualify
iii the Cqnrfc ot Bankruptcy..................  to act aa au attorney or solicitor pur-
tor iu any county Court or irnj Court of suani to the du-e^stians and regulationa
ci'vil or criminal jiiriadietion or in any of this Act, and unless such person shall
other Courfc of law or equity in that continue to be feo duly qualified and on
part of the Uaite'd Eingdohi oE Great tlie roll at the time of his acting in the
Kritatu and Ireland called England and capacity of aa attorney or solicitor siis
Wales, or act as an attorney otsoUcitO!; s,foifesuid,” '
|is auy cause, .matter, or suit, ciTil or
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for the client belongs exclusively to the solicitor, and counsel are jggy 
as mucii excluded from the exercise of such power as any other "ĵ K̂ur.A’WAi 
class of persons. Sirson

V
[Edge, C. J.-—That statute does not help you. Its only object 

■4K18 to prevent anyone from practising as a solicitor ivithoat a certi- 
licatg.J

Iq Stephen’s Commentaries, vol. iii, p. 278 (8th ed,), it is said 
that “ no man can conduct the practical proceedings in a cause to 
which he is not himself a party, unless he be a solicitor.” In the 
Calcutta and Bombay H igh Courts, advocates are not allowed to 
act (1). ^ ee  also R am  Taruck B iirick  v. Sidessoree Dossse (S>

[TyurelLj J .— How can you possibly apply the English prac
tice ill a place*where there are no solicitors ?]

It is because the rule has been ignored that solicitors have 
ceased to practise here. Formerly solicitors were enrolled by this 
Court, but their privileges were disregarded^ and they could not 
maintain their positioa.

[ S traig ht , J .— In the absence of express rules to the contrary, 
such aa those made by the Calcutta High Court, the last paragraph 
of s. 39 of the Civil Procedure Code clearly shows that aiT advo
cate may act, and that in doing so he is not subject to the same 
restrictions as a pleader. Under s. 635 we, like the Calcutta 
Court, might make rules forbidding advocates to aci, but we have 
not made them.

Tybrell, j , — Reading s. 36 with the last paragraph of s. S9, 
it appears to me lhafc an advocafe may do for his client all that a 
pleader might do, and. without being obliged to produce his autho- 

% • ]
(1) Bee Eelclif.mbers’ Buies and from any case of ordinary ovigiucal civil

Orders of the High Court of Jndi.ca,- jurisdiction, unless, upon appeal from
ture at Fort William in Ecnga!, Gene* a judgment in a caae of such oriKiuJil
ral Kulea, OriginaJ Side. Rule 70.— civil jurisdiction, a questiou o£ Hindu
“ Advociiiea of this Court nmy appear or Muhammadan law or usage sball
and plead for Miitoi'S in any bwiich of urise, and unless the Court or a Judge
the Court, civil or criminal. thereof shall think fit to admit a vakil

“ 71. Vakils may appear, plead, find or vakils to plead l o r  m y  suitor or
act for saitors in this Conrt, provided suitois in that case {n such ca*=e, the
{hat they shall not appear, plead, and vakil or vakils so admitted may plead
act for any suitor in any matter of accsordingly.”
ordinary original jiirisiiictSon, ciyil or (2) !3 *Sath, C. E, 60. 
criminal, or in any matter of appeal



1887 S, oiil}’ means that iiuismuch as in England and elsewhere
Bakhta WAR »o valolatnama need be filed by counsel, so it ueod not be in India.

SiN̂GH tjjg practice of Ihe county Courts in England, see 15 and 16
Sast L.iu  Yio., c. 54j s, 10; which has an indiroct bearing on tlie question.

The Qu’ien v. Dotdre (1) implies that a member of the English 
Eai'j wherever he may practice, cannot divest himself of the dis
abilities imposed ou him by the general usaga of bis profenssion. 
See also Neate v. Denman (2).

[E dgBj C. J .— So far as the qnestion you raise is one of disci
pline, if you consider that the practice adopted here by any counsel 
is unprofessional; you should petition the Benchers of his Inn. 
If there was a well-established body of solicitors practising here  ̂
the case might be difPerentj but practically there are ho solicitors. 
Then, so far as the quesuoa is one of law, it depends on fcbe pro
visions of the Civil Procedure Code and tlio Letters Patent.]

The point as to Mi\ ReidCs power to hand over liis brief Ŷas 
not pressed, being settled by Maladin v. Ganga Bax (3).

Mr. Amlr-ud din, for the appellant, was not called upon to 
reply.

The following judgment was delivered by the Full Bench:—

E dge:, C. J ., and S t r a ig h t ,  B r o d h u r s t , T y b e e l Lj and M ah -  

MooD, JJ,“—The only q?ies(ion that lias been argued on this refer
ence is as to the power of members of the Bar admitted to the 
roll of advocates of this Court to take instructions direct!}^ from 
the parties to a])i)cals, and to “ a c t” for the purposes of the 
■Civil Procedure Code on behalf of their clients. I t  does not 
a|.opear to us necessary to enter upon a discussion of the prac- 

' tiĉ ? that prevails and regulates the p.vofessioual status and 
prodeedings of cofinsul iu Esigland, as it seems to us to be 
altogeiher beside the question we have to determine, .naraelv, 
whethel', enrolled advociites of this Court are, as such, prohi
bited froip doing all such acts as admittedly may be done by 
the vakils.  ̂ By s. 7 of the Letters Patent, powers are conferred 
npon this 6/ourt “ io approve, admit, and enroll such and so 
mtiay advocatesj vakils, and attorneys aa to the said Court shall

(1) L,. K  9 A pp. Oas. 7i5, atp.752. (2) L. E., 18 Eq. 127.
(3) Ante, p. CIS.
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seem iiieeS ; and such advocates^ vakils, and attorneys sliall be, and ^̂ §7
a r e  hert-iby a n i i io r iz e d  to  a p p e a r  for the suitors of the said H i g l i  B akhtaw ab  

'ir.d to [I'iead or to act, or to plead a?id act, for tlie said 
suitors^ accordisjg as tljfi said High - Court may by its rules and S ant L ae<.

directior:s <i3f:ermine, and subject to such rules and directions.”
This in plain terms eJnpoweris advocates of the High Court to ®^act.”

- By s. 8 it ifj farther dechu’ed that this Court shall have the power 
to make rales for the qualification aad admission of its adfo«» 
o;ues, vakili ĵ .axid attorneys, and to remove or suspend them, 
aiMi it, directs that no person whatever other than such advo- 
ciitee, vfikils or attorneys shall bo allowed to act or to plead for 
OF on bohalf of any suitor ia the said High Courtj escepfc that 
any saitoj*‘f;lisll be allowed to appear, piead, or act on his owa 
behdi' or on behalf of a co-suitor.-” By s. 635 of the Civil Proce
dure Code it ip's in speciiio terms enacted that nothing in this Code 
sliali be deemed to iiiterl'ere v îth the powers of the High Court to 
make rules concoruiug advocates, vakils, aud attorneys.” And in  
s. ofthesanio Act it is declared in terms that “̂no advocate of 
of auy High Gourfc established by lloyal Charter shall be required 
to present any dt^cumesit enjpovveriiig him to act”—~an exemption 
tliat doea not apply to pleaders. Bat more than this, s. 2 o f the.
Code deiiues the term '■'■ pleader ” as used in the Act to include aâ  
advocate, a vakil, imd art attorney of a High Court.” Readi7:g ss«, 
li6 and H9 in coiijuuctioo with the interpretation clause and s, 6̂ J5j 
therefore, it comes to this, that for the purposes of the Civil Proce
dure Code an advocate can perform all the duties for a suitor that 
a pleader may perforrn, subject to his exemption iu the matter of a 
vaJsalatnama, and subject, further, to any rules this Court muy 
make regarding him. Not only by the Letters Patent, thereforej, 
but by the Civil Procedure Code, an advocate may ‘̂ a c t” for his. 
client in this Court in the manner in that statute set forth, and do- 
all things that a pleader, i  e.̂  a vakil, may do, provided always 
that he be upon the roll of the Court’s advocates. Referring to the 
matter more particularly mentioned in the order of reference, we 
have to coneern ourselves with the action of the gentleman whose 
siame is therein roentioned only as an advocate upon oar roll, and 
not as an iiuglish bari'ister. As we have made no rule prohibitiug 
anadyomto from taking instraetions directly from a suitory and as,

85.
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1887 h is doing so is in confirmitj with, the provisions of the' Civil Pro-
B a k h t a w a r  cedure Code, we think the first objection mentioned in the order of 

SiKGH reference IiafI no force and should be disallowed. As fco the second, 
Saht Iiii. that has been disposed of in another case (1).

1B87 A P P E L L A T £  C IV IL .
M a y  5.

B cfor t  M r .  Justice Srodhurst a n d  M r .  Justice Mahmood.

MUHAMMAD MAS^UK ALI KHAN and othebs ( P l a im t im s ) w. KHUDA 
B A K H y f l ,  ( D e i p e k d a n t } .  **

D eclaratory  decree— A ct  I o f  1877 iSpecif ic  Rel ief A c i ) ,  «. 42—'C iv i l  Prou'Iure
Code, s. 578.

An imprope? or irregular exercise o.f the discretionary povver.eonferred "by 

s. 42 of the Specitio Eeliof Act (I of 1877) does not iu itself/lonstitute sufficient 
ground for tlie reversal of a decree which is not open to objection oa the grouad 
of juriadiction or of the merits of the case, being covered by s. 578 of the Civil Fro® 
cedure Code. Sant Kumar  v. Deo Saran  (2) referred to.

The plaintiffs in this case sued Khuda Bakhsh and others, eo-
fiharers and the lamburdar in a villa go Landhaur, for a d'eclaration 
of their right to have the profits of the village divided on the 
principle that there were three thokes^ one of -|rds and two of ^tb 
eac^ aud not three equal thokea, Jt appeared that a suit had pre-- 
viously been brought by Khuca Bakhsh against the lanihardar for a 
share of certain trees, and that the Munssif had decided in decreeing 
that suit that the three thokes were equal.

This decision was alleged to be the cause of action for the pre
sent suit. The defendants pleaded, i n t e r  a l i a ,  that the plaintiffs 
had no cause of action. The Oourt of first instance (Subordinate 
Judge of Saharanpur) decreed the claim after takiug evidence and 
Inyestigating the case on the inerifca. Oa appeal the District. 
Judge of Saharanpur reversed the Subordinate Judge’s decree oa 
grounds -which he stated as follows :—

‘‘It is clear that no cause of action accrued to the plaintiffs 
against Khuda Bakhsh or any one by the Munsif’s decree in his

Second appeal So. 856 of 1886, from a decree of J, W. Muir, Es<j.. District- 
Judge of Saharanpur,-dated the 22nd Jisnuary, 1886) reveraiiiga decree of Maulvi 
Maq,sud Ali Khan, Subordinate Judge of Sahaianpur, dated the 28th June, 188S,

(I) M&l^dhi r ,  Ganga B a i ,  ante, p. 61S, (2) I, L. 8 All,


