
[E dge, C. J .— Do you contend that this Court eould not dele­
gate these powers to the Board of Examiners ?]

No. ■
[E dge, 0 . J .—-Then do you say that the Board, in the exercise 

of the powers so delegated, has acted illegally ?J

Not illegally, but irregularly and improperly, in raising the 
standard  in the way that it did. It was unfair to raise the standard 
without giving notioe. If such notice had been given, many of 
the candidates would not have incurred the expense and trouble of 
preparing themselves and competing. The case of Sukhn.an.tian Lai 
(1) seems to imply that the Court has jurisdiction to interfere if it 
thinks prcy^er.

[ E dge, C. J .—If the Board should act illegally, the Oonrfc 
might have power to interfere. But you admit that it has not so 
acted, and ask us to interfere with -the legal exercise of its discre­
tion,]

E dge, C. J ., B rodhurst, Tyrrell and Mahmood, J J .— THs 
is an application to the Judges of the High Court to interfere with 
the discretion which was exercised by the Examination Board in the 
late examination of the- candidates of the Upper Subordinate) Grade. 
The High Court had delegated its power to the Board of Exami­
ners, which the Court was authorized by law to do, and it appears 
to us that the Board has exercised its discretion properly, legally, 
and for the benefit of the public. In our opinion there is no cause 
for the Court to interfere in the matter.

Straight, J .— I prefer to express no opinion one way or the 
other, being the President of the Examination Board,

Application rejected.

Before Sir John Edge,, K t., Chief Justice, Mr, Justice Straight, Mr. Justice 
Brodhurst, Mr. Justice Tyrrell, and Mr. Justice Mahmood.

MATADIN AND 0THEE3 (D eb ’Je n d a n is )  V.  GANGA BAI ( P ^ a i n x i f f ) . *

Practice—Pleader—Vahalatnama^Pleadet handing over his brief to another—
Civil Procedure Code, ss. 36, 37, 39, 6S5—Rule oj Court o j  22wof May, 1SS3>
The Rule of Court dated the 22nd May, 1883, andauthorising legal practitioners 

in certain cases to appoint other legal practitioners to hold their briefs and appear

Second Appeal No. 732 of 1886 from a decree of G. B, Ward, Esq., Commis- 
.«ionGJC of Jhlnsi. dated the 27th January, 1885.

(1) L L. R , 5 All. 163.
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1887 in their place (1), was passed to facilitate the woric of the Court aud for the conve- 
Jiience of tiie pleaders ptnctising beforo it, and was fiilly within the powers con­
ferred upon the High Court by s. (535 of the Civil Procedure Code.

This was a reference to the Full Bi3Qeli of a preliminary objec-' 
tion which was raised on behalf of the respondent in a second 
fippeal whicli was heard by Straight and Mahmood, JJ . The 
order of reference, in which the objectiou was stated, was as fol­
lows

S traight  ̂ J .—This appeal, No. 732, had been called on for
Bearing, Mr. J lill and Mr. B aroda  Pranacl being instructed on 
behalf of the appellants.' Mr. H ill is engaged in the other Courts 
and Mr. Baroda Prasad does not appear himself. But, Mr. Sn& 
Chandra states that he has been requested by Mr. Baroda Prasad 
to liold his brief and argue the case on the part of appellants. 
Pandit' Ajmlhia Nath, for the. respondent, objects to Mr. Sris 
Chandra b e i n g  heard. Mr. Sris Chandra relies for his authority 
to be heard upon the rule to be found at page 5 of the supplj^menfc ' 
to the Rules of this Goart, and dated the 22iid May, 1883 (1), 
Mr. Ajudkia Nath  objecis that this rule was ultra vires of this 
Court to make, and he hases his argument mainly upon the fjoii- 
tention that Bfr, Baroda Prasai, under the provisions of the Civil 
Pro'cedcire Code, being required by law" to have a vakalainama to 
act on behalf of his client^aad having been so constituted the agent 
of })is client^ cannot delegate his authority to any other person % 
that the rule of this Court to which I have refei’red infrinfsje.-d th© 
requirements of the law as laid down i n  tho Civil Procedure' Ooc|e, 
and, as such, should not have been made. 1 refer the deterraina-n 
tion of this question to the Full Bench.

Mahmood, J .—I  agree.

The Hon. Pandit Ajudhia Bath, for the respondent, in sup­
port of the ob]ection.™«*The question depends upon the construction 
to be placed on s. 39 of the Civil Procedure Code. The Rule o f  
22nd May, 1883 is inconsistent with this section, because it

(3) “ When a legal practitioner, re­
tained to appear and plead tor any party 
to an appeal or other cage in the lligii 
Court,, is. prevented by sicknesg qr 
engagement in another Oonrfc irora 
appeatitig and conduatiug tlKj case o£ 
his client; h© may s.ppoint another

legal, practitioner to appear in his place,
so tlmt his client may not be tinrepre- 
sented at the hearing; and the Court, 
if it see no reason to •the con fcrary, may 
allow the hearing to proceed in the- 
abseacQ oi; the legal psacfcitioae): origiu-. 
ally eagaged.”
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authorises the appointment of one pleader by anotlier withoufc any Ŝ87
mkalatnama or appointment by the client being written and filed ' Mata-ciw 
in Court. Further,' a vakil is merely the agent of bis client, and ganuaB/i 
consequently .he cannot delegate his functions ’to another. The 
appointment of a pleader, like that of any other agent, is the out­
come of personal confidence, which the client cannot be presumed 
to extend to any person whom the pleader may appoint as his 
substitute.

[E d g e , C. J.— Does your argument apply to counsel as well as 
pleaders ?]

Not to the same extent. Pleaders in this conntry stand in the 
same kind of relation to their clients as solicitors in England.O

[E dge, 0 . J .—That is an unfortunate illustration. It has never 
been suggested"*that a country solicitor who sends his papers to a 
solicitor in London exceeds bis powers, though he acts vvithout any 
express authority given by the client. i-\gain, it often happens 
that one solicitor employs another to appear and arguo in his place 
in the county Court. No authority for such a course is ever 
obtained from the c lie n t]

The analogy is not complete. ' A solicitor is not required to 
file a written authority empowering him to act.

[ E dge, 0 . J .— No, but he ia an agent, and id liable to his 
principal for negligence.

Straight, J ,— How is the provision of s. 39 as to vahalalnamas 
inconsistent with the pleader’s right to transfer his brief?]

The substituted pleader must appear on behalf of either the 
original pleader or the client. In the former case he has no loms 
standi: in the latter, his appoiutmenfc must, under s. 39, be in  
writing filed in Court. I f  it is not, he is not duFy appointed to 
act ” on the client’s behalf; nor is he a recognized agent of 
the client within the meaning of ss. 36 and 37 : under the former 
section, therefore, he is'not competent to appear or act.

[S traight, J .—You would, argue that inasmuch as a pleader 
iiiay bind his client by admissions as "to matters of fact, consider­
able hardship might result if an incompetent o i \  inexperienced _ 
substitute -were appointed without the client’s consent or knowledgQ*



1887 Could not, the client repudiate sucli admissions as made by a person
Matabin not appointed by him, and therefore not authorized, to make admis-

GingI' b u . sioiis on his behalf ?]
Unquestionably he might do so.

[Edge, 0, J .—The rule involves no hardship to the client; so 
far as I can see. If he complained, the answer would be th a t if no 
substitute had been appointed, he would have been unrepresented : 
if  he were appealing, the appeal would have been dismissed for 
default, and if he were respondent, his chance of sustaining the 
decree would have been smaller. Then again, i f  you admit any 
analogy between Indian and English practitioners, you must meet 
this difficulty. Suppose that, in the Court below your client has filed 
a forged receipt upon which his whole case depends, and has called 
witnesses to support it. In this Court, on appeal, yGu are obligod 
to admit the forgery and to throw your client over. 'Xou say that 
your client has committed forgery and his witnesses perjury, but 
■̂ Qvx mhalatnama is hardly what authorizes you to do that.- Then 
under what authority can yon do it ?J

Eahu Baroda Prasad Ghose, for the appellant.— The rule to 
which objection has been made is warranted by s. 635' o f tho 
Civil^-Procedure Code. See s, 7 of the Letters Patent. The 
Calctttta High Court has made a similar rule,” that was framed 
under Act VIII of 1859, but the provisions of that Act as to 
mJcalainamas were the same as those of the present Code. The 
validity of the rule has never before been questioned.

The Hod. Pandit A jndh ia  B a th ,  in reply.

The following judgment was delivered by the Full Bench

EDaB, C, J .,aud  STRAreHT, BBODHCTasT, Tyrrell, and Mahmooo  ̂
J J .—The simple question to be determined is whether the i-itle 
mentioned in the referring order was beyond the power of this 
Court to make. In oar opinion it  was not, and we do not think 
that the argument urged against its validity, based upon the provi­
sions of ss. 36, 37, and 39 of the Civil Procedure Code, has any  
force. By a. 635 of the Code it  is distinctly provided that “ nothing
In this Code shall be deemed........,,^to interfere -with the power of tli&
.High Court to make rales concerning advoqates, vakils^ and attor­
neys.’ ' Ths yule now impeached was passed to facilitate the work
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of the Court and for the conveuieuce of the pleaders practising ■ 8̂87
before ifc, and was, in our opinion, fully within the powers cooferred 
br s. 635. W e think, therefore, that Mr. Sris Ohandra was eutilled 
to be heard on byhalf of Mr. Baroda Prasad.
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Before S i r  John E d ye ,  K t . ,  C h ie f  Jus t ice ,  M r ,  Justice  S tra igh if  M r .  Justice  1S37
Brodhurst,  31r .  Justice  Ti/rreUf and  M )\  J u s t ic e  3Jabmood. M at/  Z l ,

BAKHTAW AB SINGH (Judgmi2nt-dbbtor) u. SANT LAL and a n o th er  
(D ecrbe-h o ld er s).*

P / a c t i c e —B arr is te r -^ A dvoca is  o f  the Hi^h Covrt— R igh t  to iake insiruciions direcllij
f r o m  c l ien t— Right  to *‘aci” f a r  clienl— Lct te is  Patent , iV.-VF. P . ,  ss,  7, 8-™
Cioi!- Froc.dure  Code, s s ,  2, 3,6̂  39, 635.

Eeadiftg together ss. 7 and 8’ of the Letters Patent for the High Court, and
ES. 36, 39, aiui 635 of the Civil Procedure Code, au advocate oa the roll of the
Court can, for the purposes of the Code, perform ou behalf of a suitor all the 
duties that may be performed by a pleader, subject to his exetnptiou la the matter 
of a vakala tnama  and to any rules which the High Court may make regarding him.
No such rule having beeu made to the contrary, such an advocate may take 
instructions directly from a suitor, and may “ act ” for the purposes of the Code 
on behalf of his clients.

This was a reference to the Full Bench by Straight and 
Mahmood, JJ., of two preliminary objections raised on behalf of 
the respondents to the hearing of u first appeal from an order.
The reference was in the following term s: —

B t r a i g h T j  J .- “I q reference to this first appeal from Order
No. 35 of 1887, F'dndlt Ajudhia Nath, on behalf of the respondents,
objects to Mr. Amir-ud-din, who appears to support the appeal on 
behalf of Mr. Eeid, who handed over his brief to him, on-tw o  
grounds: first, that Mr. Reid, as an English barrister, liaci no 
power to take dircct instructions from the appellant and file the 
fippeat; and, secondlyj that if  he had such power, he had no 
power to hand over his brief to Mr, Am ir-ud-din, and therefore 
the appeal ought to be dismissed in default of any person com­
petent to act or to appear on behalf o f the appellant having acted 
or appeared on his behalf. I refer these two points to the Court 
lit large for determination.

M ahm o oD; J . — 1 a gree .

The Hon, Pandit Ajudhia Nath, for tlie respondents, in support 
of the objections.— 1 contend that an English barrister is not

* First Appeal No. 35 of 1887 from .m order of Babu Abinasli Chandar 
Bsmerji, Subordinate Judge of Aligarh., dated ihe 28rd Eebiuary, 1S87, ,
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