
Before Sir John Edge, Kt., Chief Justice and Mr. Justice, Prodhnrsi. 1887
April 36.

MtJLMANTRI a n d  a n o t h e r  ( J d d g m e n i ’- d e e t o e s )  v .  A.BHFAK AEiMAD a n d  ________ __

O T H E R S  ( D e C R E E - H O L D B E S ) .

E.xecution of decree—Decree passed against representative o f debtor—Attachment of 
property as belonging to debtor— Objection to attachment by judynmit-debior 
settingup an independent title—Appeal from order disallowing objection—■ Civil 
Procedure Code, ss. 2 ,  2 1 4 ,  2 8 3 .

The decree-holders in execution of a simple money decree passed against the 
legal representatives of their debtor, and which provided that it was to be enforced 
against the debtor’s property, attaclied and sought to bring to sale a house as 
coming within the scope of the decree. The judgmeut-debbors ubjected to the 
attachment and proposed sale, on the ground that the house was their own private 
property and not the property of the debtor within the meaning of the decree, 
having been validly transferred to them during the debSor’s life-tirne. The objec­
tion was dislillowed by the Court of iirst instance.

Held that s. 283 of the Civil Procedure Code had no application, that the 
case fell within e*. 244, and that an appeal would lie from the first Court’s order.
Ram. Ghulam v, Hazaru Kuar ( 1 )  a n d  Sita Earn v .  JB hay wan Dtis ( 2 )  follovyad,
Shankar D ial v .  Amir Haidar (S '! ,  Abdul Rahman v .  Muhammad Yar ( 4 ) ,  Aioadh 
Ruari V . Raktu Tiwari (5), Chowdhry Wahed Alt v . Musanmat Juniam ( 6 ) ,  Ameer- 
oon-nissa Khatoon v. M etr Mahomed (7), and Kuriyali v. Mayan (8), referred 
to.

Th e  respondents in this case obtained a  simple money decree 
against the legal representatives of one Rai Chadammi Lai, de­
ceased. The judg ment-debtors were Musainmat Mulmantri, the 
widow, and Rai Roshan Lai, the minor son of the decea^d ; the 
latter being under the guardianship of the former. In execution 
o f  this decree, the respondents attached and caused to be put up 
for sale a house with its appurtenances as the property of their 
debtor and subject to satisfaction o f the decree. Thereupon the 
judgment'debtors filed objections to the attachment and proposed.
Sale of the property in question, in the Court of the Subordinate 
Judge of Bareilly, in which the execution was proceeding. These 
objections contfdned the following statement:— “ The decree-bolder 
bolds a decree against the property left by Eai Chadammi Lai, 
deceased. The attached property has been in the judgment-debt- 
ors’ possession from during the life-time of the Rai Sahib, under a
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* S'irst Appeal No. 190 of 1886, from an order of Manlvi Abdul Qaiyuoi 
Khan, Subordinate Judge of Bareilly, dated the 15th. E’ebruary, 1886.

(1) I. L. R., 7 All. 547. f5) I. L. E., 6 All. 109.
(2) I. L .  R , 7 All. 733. (6) 11 B. L. K. |49 .
(3) I. L. R., 2 All. 752. (?) 20 W. R , 280.
(4) I. L. B,, 4 All. 190. (8) I L E., 7 Mad, 255.
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iamlilcnama, dated the 23rd August, 1883. I t  cannot be attached 
and sold by auction. The decree-holder should bring to sale the 
property left by Rai Chadammi Lai. The property belonging 
to the claimants should not be sold.” The objectors prayed the 
Court to release the property from attachment.

In reply, the decree-holders filed an answer which was to the 
efFect that tbe tamliknama or deed of transfer of the 23rd August^ 
1883, was executed by Chadammi Lai for the purpose of defraud­
ing his creditors, including themselves, that it represented a collusive 
and nominal transaction, and that the objectors were not transferees 
in good faith and for consideration, within the meaning of s. 53 of 
the Transfer of Property Act (IV of J 882).

The jtidgmenfc of the Court of first instance was in the follow­
ing terms :— “ The tamliknama is subject to the just debts decreed 
incurred in the life-time of Ohadammi Lai and before the deed. 
The objection should therefore be disallowed with costs and interest.’̂’'

The defendants appealed to the High Court.

Mr. A . B . S. Reidj for the appellants.

Msyilvi Abdul Majid (with him Syed IlaU hullah, Mnnshi H anu- 
man Prasad^ and Munshi Madlio JPrasad), for the respondents,

A preliminary objection to the hearing of the appeal was taken 
by Maulvi Ahdul Majid, on the ground that the order of the Court 
of first instance must be considered as passed under s. 281 of the 
Civil Procedure Code, and that, under b, 283, the order was there­
fore final. The order was not passed under s. 244', because th© 
respondents, though parties to the suit in which the decree was 
passed, had not objected to the attachment and sale in that capacity, 
but in an independent capacity, setting up a title to the property 
distinct from that in which they were sued. Reference was mad^ 
to Shankar Dial v. A m ir Haidar (1), Ahdul llahman  v. M uhammad  
Y a f  (2), Awadh Kuari v. Rahiu Tiwari (3), Earn Ghulam  v. B a zam  
Kuar (4), and Sita Ram y. Bhaguoan Das (5).

(1) I. L. R„ 2 AIL m ,  t5) 1. L. H., 6 All. 3 0&.
(2) I. L., B. 4 All. 190. (4) I. L. B,, 7 All. U7.

C5) L. 7 All. 73$.



Mr. A. B . S . Reid, for the appellants, referred to Ghowdhry 
Wahed A li  v. Musammat Jumaee (1), Ameer-oon-nissa Khatoon v. 
Meer Mahomed (2), and K iiriyali v. Maynn (3).
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Maulvi Majid, in reply.

E d g e ,  0. J .—There is a preliminary objection which we must 
dispose of. The plaintiffs obtained a money decree against certain 
persons who were the representatives of the debtor, and by that 
decree it was provided that the decree was to be enforced against 
the property which had belonged to the debtor. In executing that 
decree, the plaintiffs proposed to sell the property which the defen- 
dants-appellants here alleged was their own private property and 
had not come to them from the debtor, and that it was not the pro­
perty which had been of the debtor within the meaning of the 
decree. The Court below decided against the defendants, and the 
appeal is brought here from that decision. It is contended here 
that this being an adjudication under s. 231 of the Civil Procedure 
Code, s. 28-  ̂ applies, and there is no appeal. That prelimiBary 
objection is taken here by Mr. Abdul Majid. Three authorities 
have been cited by Mr. Abdul M ajid in support of his contention, 
namely, Shanhar Dial v. A m ir  Haidar (4), Abdvl Rahman  v. 
Muhammad Yar (5) and Awadh Kuari v. RaUu Tiwari (6%

As regards these authorities, I think I am right in saying as 
to the two first that there was, in the Act under which they were 
decided, no definition of the word decree,” such as we find in the 
present Code of Civil Procedure, Act X IV  of 1882. Under the 
present Code of Civil Procedure, an order determining any ques­
tion mentioned or referred to in s. 244, but not specified in s. 586, 
is a decree from which an appeal lies. If I  am correct in saying 
that, and I  think I am, the two first authorities would be no avitho- 
rities at all. As regards the third authority, Aioadh K uari v. 
Raktu Tiwari (6), it would appear that in A ctX  of 1877, as amend­
ed by Act X II  of 1879, under which the above case was decided, 
there was a corresponding clause, which made certain, orders in 
the execution department decrees, and therefore appealable. But
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( 1 )  1 1  B . L , R ., 149. 
f2) 20 W .B . ,  280,
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tliafc definition does not appear to have been brought to the atten­
tion of the learned Judges vs’ho decided that case. As regards the 
other cases oited by Mr. Ahch.il M ajid , i. <?., that of Earn Glinlam v. 
Hazaru Knar  (1) and that of Sita  l ia m  v. Bhagwan D as  (2), 1 find 
that they are authorities which, to my mind, distinclly show that 
this was a matter which came witbim s. 244 of the Oivil Procedure 
Code. The decision in that matter was a decree, and appeahiLle. 
1 am hound to say that if there is a conflict of aiitlioi-ities on tliis 
matter, I prefer to follow the judgments in B-am Ghnlam  v. B a za ru  
K nar  (I), and Sita Ram  v. Bhagioan Das  (2). In addition to these 
casesj I think some light is thrown on the subject by the eases 
cited by Mr. Reid^ namely, Choxodhry Wafud Ali  v.
Juniaee (?>), Ameer-oon-nissa Khaloon v. Meer Mahomed K uriyali 
V. Mayan (5).

It appears to me that this was a case under s. 24-i of the Civil 
Procedure Code. The parties wore clearly the sasne. But Mr. 
Abdul Alajid argues that the parties are not the surae, because they 
are setting up a different title from that under which they were 
sued. But I  think the only thing which the defendants have done 
is that they have alleged, rightly or wrongly, that the property is 
their own private property, and not the property which came 
within^the scope of the decree. Under these oircurnstances, I  a in 
of opinion that the case falls within s. 244 of the Civil Procedure 
Code and that an appeal lies.

B rodh ub st, J.—I concur with that view*

The appeal was then heard, and the following issues were 
remitted to the Court of first instance, under s. 566 of the Civil 
Procedure Code

1. Was the deed spoken of as the tamlilmama executed for 
the purposes of defrauding creditors, or did it effect a bond fide  
transfer in favour of the appellants ?

“ 2. Was the house under attachment held by the appellant 
Rai Roshan Lai in his own right under the deed, or did. be inherit
it from his father ?

(1) L L. R., 7 All. 547. (3) l i  B. L. K., 155,
(2) I. L. Ji., 7 All. 733. (4) 20 W. R., 280.

(5 ) I, L, R ,  r Mad. 250,
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^ 3̂. Did the deceasedj Mai Cbadammi Lai, retain, after the 
execution *of the deed, any interest which couid be afiaohed in 
execution of a decree against liinij or against his representatives 
after his death

Upon the return of the findings upon these issue-ip t]je appeal 
again came before Edge, G. J ., and Brodhurst, J ., and waa dis­
missed with costs.

Appeal dismissed.
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CRIMINAL REVISIONAL.
Before  M r ,  Justice  Mahniood.

QUEEN-EMPBESS w. NAND RAM ahd o'3'hbrs,
Cfiv i inai  proceedings—Irregu lar i ty— E viden ce  g i v m  ai p rev ious  tr ia l  ireati-.d fi<s 

examination-in-ch iej— — Crim inal  Procedure Code, sa. S53, 5ii7— A c i  I  c f  ISTi?.̂  
iE v iden ce  A c t ) ,  ss. 138j 167. ’

A t  the trial of a party of Hindus for riofcingj the M(igis{;rn.te, instead! of c t -  

aminiDg fche witnesses for the prosecution, causcd to be profluced copies of tli*.; 
esamliiatinii-ia-chief of tbe same witnesses wbicli had l)ecn rceordcd at a pvevioim 
trial of a party of Muhammadans wlio were opposed t o  the Hiiidns in tlie snr.ie 
riot. These copies were read out to the witnesses, who were then crcsa-examiii" 
ed by the prisoners, and no objection to this procedure was taken on the prisoners’ 
behalf. The accused were convicted.

U d d  that although the procedure adopted by the Magistrate 'ivas’̂ rregulafs 
the irregularity was cured by the provisions of s. 53  ̂of the Criminal Proeedure 
Code and of b. 107 of the Evidence Act (I of 1872)s as it was not shown that theto 
had bt-en any failure of justice or that the accused had been Eujiatantklly prc- 
jndiced, and as the matters elicited in cross-examination were suffidcu^ to siislain 
the conviction.

The facts of this case are sufficiently stated in the judgment of 
the Courfcp

Mr. C. Dillon^ for the petitioner.

The Government Pleader (Munshi Bam Pfasad)^ for the Grown.

M ahmood , J.-—This is a case in which two parties, Hindus and 
Muhammadans, were accused of rioting and convicted under s. 
147 of the Indian Penal Code. In the trial of the Muhammadan 
party a number of witnesses were produced and examined on be­
half o f the'proseotition. In the trial of the Hindus, which wag 
subsequently held, the Magistrate, .instead of examining the wit- 
nessesj had the copies of the examination-in'ohief of the witnessea
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