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corroboration he acts upon is sufficient to support the evidence of the
accomplice.

I confess T do not quite see why Sarwan has been discredited.
It is true that he is a criminal person, and it is equally irue that
he had not made any statement to the police till the 8th of January ;
bat he never changed his statements, although he was aware that
the pslice contradicted him on some points, and although he knew
that his evidence was opposed to the evidence of other witnesses
about the colour of the coat worn by the deceased. He neverthe-
less stuck to Lis original statements ; and I am disposed to think
that Sarwan was speaking ‘what he believed to be the truth, and
that his evjdence might be relied upon for the purpose of corrobe-
ration. Buat I do not think it i3 necessary to go into that matter,
as withont him there appears to me to be sufficient evidence.

That being so, T am of opinion that the appeal by Government
ought 1o be allowed, and that Gobardhan, being convicted of the
erime of murder, should suffer the punishment of being hanged by
the neck until he be dead.

Appeal allowed.

FULL BENCH.

Byjore Sir Robert Stuarty Kt., Chicf Justice, Mr. Justice Straight, Mr, Justice
Cldfield, Mr. Justice Brodhurst and Mr. Ju tice Tyrrell,

Ix THE MARTER OF GAJRAJ SINGH.*

Act I of 1879 (Stamp Aet), s, 3, subsections 4 (¢) and 13, ss, 7, 26, sobs 1, Nos, 13
44— Bond—Mortgage.

A grower of sugarcane executed a deed whereby he borrowed a sum of
Rs, 205 as “earnest-money, ” and covenanted to deliver to the lender on a
certain date 21 maunds of rdb (unrefined sugar), upen which he was to receive-
4 profit of 9 annas per maund over and above a price to be thereafter fixed at a.
meeting of growers, IHe further covenanted as fullows :—* If the supply of the
rdb be less than the fized quantity, and the money still remains due, then the
said money thus due, inclunding the profits, shall be paid at the rate of Re. 1 per

maund ; that in case of my not supplying the r¢b at all, or selling it at some other-

pluce, I will pay the whole amount at onece, including the said profits.” Asg
collateral seeurity he hypothacated the produce of a field of sugar-cane, the value
of which wag not stated, '

18"9‘; Refercnce by the Board of Revenue under s. 46 of the Stamp Aet (I of
79). . b
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Held by the Full Beuch that the instrument was a ¢ mortgage-deed ¥ within
the meaping of a. 3 (13) and No. 44 (b) of schedule 1 of the Stamp Aet (I of
1879).

Held by Stoarr, C. J, Srrarant, J., and Broonorst, ., that it was alsoa
“hond »? within the meaning of 5. 3 (4) (¢), and No. 13 of schedule 1, and, with
reference to the provisions of s. 7, was chiargeable with stamp duty solely asa
boud under No. 18, the contrret being a single one,

Held by ihe Full Bench that the proper stamp duty payable on the instru-
ment was four annag,

Hld by 8ruart, C. J. and Srratenr, J., thatin estimating the stamp-Quty
payable on the instrument, the amount stipulated to be paid by way of penalty in
cage of breach of the covenant to deliver the ». 4 must not be tulken into aceount,

Refercnce by Bourd of Revenuey, N.-W. P, (1) doubted, and Gisborne v. Subal
Bouri (2) referred to by Straent, J. s

Per Stoart, C. J., that, for the purpose of estimating the stamy duty, the
amount secured by the instrument was Rs, 25, the amount borrowed, plus Re. 11-3,
the amount to be paid to the borrower on the 21 maunds at 9 annas per maund,
and that the additional profit, ¢ e, the price fixed at the meeting of growers,
not bhaviog been ascertainable as the time of exceution, fcll within the provi-
sions of s, 26 of the Stamp Ack, and could not have the effect of adding to the
stamp-duty.

Per Orprierp, J., that the amount secured or limited to be ultimately
regoverable uader the ingtrument, was s, 25, the amount borrowed, plus Rs. 21,
the sum recoverahle at Re 1 per maund, in the .event of the Dorrower’s non-deli-
very of she 21 maunds ; and stamp-daty was payable on this amount.

Tris was u referenco by the Board of Revenue, under s. 46 of
tho Indian Stamp Act (I of 1874). The reference was in the form
of aletter from the Sceretary of the Board to the Registrar, and
the material portion of it was as follows :—

“ Tho Board desire mo to request that yon will be so good as to
lay the accompanying copy of an instrament impounded by the
Collector of Shahjuhdopur, together with a translation of the same,
before the Honorable Court, and to obtain from the Court a ruling
under 5. 46 of Act I of 1879 as to its liability to stamp duty.

“The document relates to the supply of goods or merchandise.
It provides for the payment of a sum of Rs. 25 as earnost-money
to secuve thé supply of 21 maunds of »db (unrefined sugar), on
which the grower is to receive as profit 9 annas per mannd over

- the pru,e ﬂ\cd ab the meeting of‘ m'owus. . As collateral security

(LR, 2AL 654, (2) L L. B., 8 Culc. 284,
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for fulfilment of the contract, the grower hypothecates a field of
sugar-cane, the value of which is not stated.

“ The amount secured by the deed is therefors Rs. 25, earnest~
money advanced, plus Ris. 11-3, amount of profit to be paid to the
grower on the 21 maunds at 9 annus a maund, plus the payment of
a sum which could not have been ascertained at the time of execu-
{ion of the deed owing to the price not having then been fixed.

“Further, there is a mortgage (without possession) securing the
last mentioned sum, which could not be ascertained at the time of
exacution of the deed.

“ The Board are of opinion that the document should be elassed
as a mortgage-deed without possession, and should be stamped
accordingly for the amount secured. In the present case, as the
amount secured could not be ascertained at the tine of execution,
the sum recoverable on the mortgage-deed would, under s. 26 of
Act T of 1879, apparently depend on the value of the stamp used,
provided it were not less than 2 annas, the minimum stamp for a
mortgage-deed,”

The instrument .to which this reference related was dated the
28th December, 1878, and was in the following terms; —

“1, Gajraj Singh, son of Pahlwan Singh, caste Thikur, of
mauza Baskhara Bazrag, pargana Pawayan, zila Shahjahdnpur,
borrowed Hs. 25 of Government coin, half of which is Rs. 12-8,
as earnest-money, as per detail below, from Lala Shib Charan Lal,
son of Jagannath, caste Bagaludha, resident of kasbha Pawayan, on
the following conditions :—That I will supply 21 maunds puklia of
vih of the first quality, the produce of sugarcane of the year 1286
fasli, at the rate of 9 annas per maund profits over and above the
‘Kataoli prices, on Magh Badi dooj, 1286 fasli 5 that if the supply
of the #db be less then the fixed quantity, and the money still re~
mains due, then the said money thus due, including the profits,
shall be paid at the rate of Re. 1 per maund ; that in case of my
not supplying the »db at all, or selling it at-some other place, I
will pay the whole amount at once, including the said profits, and,
on my refusal to pay, the creditor shall have power o institute a
snit and to recover the money on demand, and I shall ‘have no

defence. To sccure payment of the said money, including the pro -
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1884 fits, I do hereby hypothecate in this document the produce of a field
Iycox | sown with sugar for the year 1286 fasli, measuring G bighas kham,
MarTre oF

CATRAS boundaries detailed below,situate in mauza Jiwan, pargana Pawayan,
Sinas, and possessed and cultivated by me, and agree that T will miot
transfer it in any other way until the payment of this money ; and
if I do transfer it, the transfer shall be held invalid. I have there-
fore executed this mortgage-deed that it may be useful iz time of
need.”
The following opinions were delivered by the Fall Bench :—
Sruant, C. J.—The stamp duty chargeable on the instrument,
aubmitted to us in this reforence is, in my opinion, four annas. The
instrument itself, although wreally ome aud the same erntract 6&7
agreement, is of a double character: it is a bond within thewearing
of that word as given in a. 3, sub-section 4 (¢), because it is am
“ instrument so attested whereby a person obliges himself to deliver
grain or other agricultural produce to another,” the consideration
for which in the present case is that mentioned in the Board’s letter,
namely, Bs. 25, and the profits which the Board states to he Rs. 11-3,
As to the sum which could not have been ascortained, that sppears
to fall within the provisions of s. 26 of the Stamp Act, and eannot
theref'org have the effect of addiag to the stamp duty.

The instrument is also, in respect to the hypothecation it pro-
vides, a ““ mortgage-deed’” within the meaning of Nos. 44 and 18
of schedule T of the Stamp Aect, inasmuch as it is a mortgage-deed
“ when at the time of execution possession is not given or agreed to
be given by the mortgagor.”

And being of this double character, the insirument for the pur~
pose of the stamp duty appears te we to fall within the principle
recognized by s. 7 of the Stamp Act, whereby it is provided that
_an instrument of such a deseription “shall, when the duties chargo-

?Table thereunder are different, be chargeable only with the highest
of such duties.” Here the stamp duty in regard to beth deserip-
tions of the instrument is the same, but it is the highest that can ber
eharged in either view of the instrument, the contract made by it
being obvivusly one and the same.

. The result is, that baving regard to the provisions of the Stamp
Agt to which I have referred, namely, the definition of % bond ” in
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8. 8, subsection 4 (¢), Nos. 44 and 13 of schedule 1, and ss. 7 and
26, the stamp duty chargeable on the instrument before us is the
highest daty chargeable on a bond the amount or value of which
exceeds Rs, 10, but dees not exceed Rs. 50, as provided by No. 13
of schedule 1.

1 have only to add that the stipulation in the instrument in the
event of the supply of #db being less than the fixed quantity, and
the money still remaining due, with the coudition that in such a
contingency the money and the profits shall be paid at the rate of
Re. 1 per maund, and also as to the »db not being supplied at all or
2old at some other place,—are all provisions of an essentially penal
characiey, and also merely contingent, as they may or may not
come into operation, and are therefore not to be taken into
agcount in estimating the stamp duty.

STRAIGHT, J.~Looking to the terms of the document to whick
this reference relates, and construing them in their ordinary legal
sense, it would appear to fall within two definitions. First, it is
an agreement for the delivery of rdb with a provision for damages
in case of breach of the contract to deliver, and mext it is an hypo-
thecation bond of certain moveable property, to wit, the produee of
a sugar-cane field, as security for the payment of any damages that
might become recoverable by way of compensation for non™delivery.
Bat clause () of 8. 3 of Act L. of 1879, declares that “ any instrus
ment whereby a. person obliges himself  to deliver grain or other
agricultural produce to another’’ is 4 bond, and if »db can properly
which 1 think it may, the
instrument now befors us exactly falls within the above definition,
and should bear a stamip of the value of four annmas. As regards
the provision in it for a penalty, 1 have present to mry mind the
Full Bench ruling reported in 1 L. R., 2 AllL, 654, in respect of
which Garth, C. J., has made some remarks in Gisborne v. Subal
Bowri (1), which I may note related to Act XVIII. of 1869, where
there was no provision such as that to be found in cl. (¢} of the
present law. Upon further consideration I am disposed to doubt
the correctness of the ruling of this Court to which I was a party,
and to concur in the views expressed by Garth, C. J., upon the
subject of a penalty clause. The sum named in a contract to be

(1) I. L, R., 3 Cale. 286.

be regarded as “agricultural produce,”
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paid in aase of breach is not necessarily recoverable in toto. On
the contrary, it only fixes the extreme amount beyond which com-
pensation eannot be assessed. In tho present case, upon failure to
deliver the »db, the plaintiff was euntitled ander the contract te
recover damages for snch non-delivery ; but it by no means followed
as a matter of course that a Court would give him the full amount

" provided in the instrument. I do not think that it was ever in-

tended to impose stamp duby upon an item of this flustuating cha-
wcter.  Under these circamstances it seems to me that the docu-
ment should, in advertence to cl. ¢) of 8. 3 of the Stamp Act,
and s. 7, be deals with solely as a bond ander art. 13 of the Ist
sehedale, and should be stamped with a stamp of four H0AS.

Orprrennd, J.—The iustrament to which this refcrcnce refers
is in the following terms, (His Lordship read theinstrament, and
continued): —

The effact of this deed is that the obligor borrows Rs 23 from
the obligee, and covenants to deliver to him 21 maunds of #db at a
certain price on a cartain date, and, if delivery is not made in part
or in whole, to pay to the obligee the sun borrowed, or as much
of 1t as may be due, together with a sum of Re. 1 por maund on
the 21 maunds which he covenants to deliver and fails to deliver ;
and prope=ty is mortgaged to secure the payment of the money
advanced and to be paid on failure to deliver the »db.

This instrument is, in my opinion, a mortgage-deed, whicl:, for
the purposes of the Stamp Act, is defined to “ inclade every instru-
ment whereby, for the purpese of securing money advanced or to
be advanced by way of loaun or an existing or future debt, or the
performance of an engagement, one person transfors or creates to
or in favour of another a right over spocified property.”’

The duty therefore will be leviable under No. 44 of schedule I,
that is, the same duly as a bond (No. 13) for the amount secured
by the deed.

The amount secured, or, in other words, the amount limited to
be ultimately recoverable under this deed, is, in wy opinion, Rs. 25,
the sum borrowed, plus Rs. 21, which is the sum recoverable at

Re. 1 per maund on the 21 maunds of »db the obligor engaged to
deliver in the event of non-delivery,
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The sums taken together are the limit of what is ultimately
recoverable or secured by the deed, and are ascertainable from the
deed, and are sums on which daty is capable of being fixed, and
the duty is payable on this amount, and is not affected by the
question whether the obligor may or may not falfil Lis engagement
and thereby render void his obligation of payment, or whether the
amgunt secured may or may not be ultimately recovered.

Bropaurs?t, J.—The document that is the subject of this
rveference is, I consider, a ¢ bond ” as defined in cl {¢), subsection
4,5 3 of Act T of 1879, and also a “mortgage deed” as defined
in subsectivn 15 of the same section. The stamp duty in either
ease is, yith reference to arts 18 and' 144 of schedule I, respee-
tively, four annas, and four annas only is, I think, the amount of
stamp duty that is, with regard to the provisions of s. 7, charge-
able on the instrument.

TyreeLt, J.— Without going into the question whether rdb or
saccharine liquor comes within the definition of ‘agricultural
produce,” it seems clear that this instrument is a mortgage, and
therefore I concur in the answer recorded by the learned Chief
Justice,

APPELLATE ClVIL.

Before Sir Jolm Edge, Kt,, Chief Justice, Mr, Justice Brodhurst and Mr,
Justice Malmood.

CHURAMAN (Prawrirr) v, BALLI (DerFENDANT).*

Malikana--Heritable charge - Suil for arrears of malitana allowence - Small Cause
Court sust—Act X1 of 1845, . 6 ~Bond fide transferee without notice~det IV
of 1882 (Transfer of Property Act), s. 3.

8 sold a shave in immoveable property to M, by a registered deed of sale
whieh contained the following provigion :—* The said vendee is at literty either
fo rétain possession himself or o sell it to some one else ; and he is to pay Rs. 25
of the Queen’s coin to me annually (as malikena), which he has agreed to pay.”
M mortgnged the property to B, who obiained possession ; and, after the morvt-
gage, the annual. payments provided for by the deed of sale ceased. The repree
sentatives of the vendor sued M and B to recover arrears of malikana, the amonnt
sued for being less than Rs. 500.

* Second Appeal No. 614 of 1886, from a decree of W. Barry, Esq , District
Judge of Banda, dated the 12th January, 1886, modifying a decree of Maulvi
Muhammad Hafiz Rabim, Munsif of Hamirpur, dated the 23th April, 1885, -

591
1884

In s
MarTER OF
Gagrad
Sinau.

1887
April 12,

~~x



