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judgment-debtor within the meaning of the last part of s. 311 of
the Code of Civil Procedure. I concur with the learned Chief

Justice.
Appeal allowed,

Before 8ir Jokn Edge, Kt., Chief Jastice and Mr. Justice Mahmood,
RAM PRASAD, (Prarsrier) v. ABDUL KARIM, (Drrespant )*

Pre-emption— Wajib-ul-are— Custom — Muhommadar Law~—Immediate and con-

firmatory demands— Practice~ Remand,

The wajib-ui-urz of & village gave a right of pre-cmption shufaa aceording to
tho usage of the country.” In & suit for pre emption there wasno evidence to show
what, in fact, was the usage prevailling in the district, in regard to pre-emption,
Tlere was no evidence thst the plaintiff had satisfied the requirements of the
Mubammsdan Law as to immediate and confirmatory demands, or that there was
any custom which absolved him from compliance with those requirements, or that
he was at any time willing to pay the actual contract price,

Held that in the absence of evidence of any special custom different from or
not co-extensive with the Muhammadan Law of pre-emption, that law must be
applied to the case, and that, under the circumstances above stated, the suit failed
and must be dismissed. Fukir Rawot v. Sheikh Barambaksh (1), Choudhry Brij
Lall v Rujuk Goor Sahai (2) and Jai Kuar v. Heera Lal (3), referred to,

A case ought not, 88 a rule, to be remanded upon a point which has been
framed as an issue by the Court below and brought o the attention of the partics,
and where they have failed at the trial to give any evidence upon 1t.

The facts of this case ave stated in the judgment of Edcre, C.J..

Mr. W. M. Colvin and Pandit Nend Lal, for the appellant.
The Hon. T. Conlan and Shah dsad Ali, for the respondent.

Epes, €. J.—In this action the plaintift claimed a decree for
pre-emption in respect of 5 biswas of land which had been sold by
a co-sharer in the mauza to a stranger. The right of presmpe
tion was alleged to have arisen by reason of the wajib-ul-arz. The
wajib-ul-arz in question contained the following paragraph :—¢ The
custon of pre-emption prevails according to the usage of the-
country.” That [ understand to mean a declaration by the partics
to that wajib-ul-arz that pre-emption, according to the usage of the~
country, should be the rule amongst them. The plaintiff in his-

- »Higstappedl No. 58 of 1886, from a decree of Manlvi Mubammad Abdat
Qayam Ehan, Subordinate Judge of' Bareilly, dated the 23rd February, 1886, :
(1) B.L.R, Sup Vol p. 35 . (2) N-W. P, Full Bench Rulings,
July-December, 1867, p. 128.
3y N~W.P. H, c. Rep, 1875, p. 1,
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plaint alleged that the property in suit was in fact sold for Rs. 5,500
and that a fielitions price of Rs. 6,825 was mentioned in the sale-
deed : that, as a matter of fact, a portion of that price bad been
returned. e also alleged that he had several times given notice
to the defendant-vendee to the effect that he should take the actual
price and convey the property to the plaintiff ; but that the dofen-
dant had refused to sell on those terms.

. Paragraph 3 of the written defenco alleged that, after the pur-
chase, the defendant had given information to the plaintiff, orally
as well as by wrilten notice, of the sale; that the plaintiff had not
shown his readiness to pay the sale consideration, notwithstandig
that he was aware of the actual price ; and that the plaintiff did

not even say in reply what price be wished to pay ; and by reason
of that his right was lost.

The third issue which was framed by the Subordinate Jud 26
was as follows :—Whether the plaintiff did not show his readiness
on notice being given by the defendaut; or whether the plaintiff
sent several notices to the vendee, to the effect that he should take
the proper value, but the vendee did not agree.” The Cuurt below
found that tho wajib-ul-arz was vague and meaningless; that the
plaintiff had failed to prove that Rs, 6,825 was not the correct price ;
and that there was utter silence on the part of the plaintiff with
regard to the notices sent by the defendant; and accordingly it
dismissed the plaintiff’s suit with costs.

T'rom that decree this appeal is bronght. It would be convenient
to dispose of the case as regards the sale consideration first. I am-*
satisfied that the plaiutiff has failed to prove that Rs, 6,825 men-
tioned in the sale-deed was not the correct price, It was a case in
which, in my judgment, it lay upon the plaintiff to make out that

the price mentioned iu the sale-deed was not a true price. There
- are no suspicious circumstances in the ease pointing to the conclu-
sion that the alleged price was not the true price.

As a mattor of
faet, the plaintiff bimself had purchased one biswa in this village

fqr a sum of Rs. 1,300, Under these ciredmstances I hold that the
price mentioned in the sale-deed was the true price.

“The next point to consider is, whether the plaintiffis entitled to
pre-omption or not.  There is no evidence to show what, in fact
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the custom of the country was in that distriet with regard to pre-

emption. The plaintiff’s witnesses say that there had been sales, Rim Prasas

but the question of pre~emption had never arisen up to this time.
Therefore, if there is,in fact, any special castom prevailing in that
district, the Court is left without any informaticn on that point
It is the duty of the plaintiff, who is alleging a custom as the basis
of his right of pre-emption to give evidence in proof of that custom.
But he has done nothing of the kind, There bsing, therefore, no
evidence that there was any peculiar custom in that partienlar dis-
trict with regard to pre-emption, what is then thelaw to be applied
to the case? This is a point which has been very fregnsntly consi-
dered, and particularly in this Court, by my brother Mahmood.
The firs? case to which I need refer is the Full Bench case of the
Culentta High Court, nawmely, Falkir Rawot v. Sheikh Emambaksh
(. In the judgment of Sir Barnes Peacock, 0. J., we find at
page 47 the following : —“We therefore think the established law
npon this subject is clear enough, that a right or custom of pre-smp-
tion is recognized s prevailing among Hindus in Behar and some
other portions of Western India; that in districts where its existence
has not been judicially noticed the custom will be matter to be
proved ; that snch dustom, when it exists, must be presumed to be
founded on, and co-extensive with, the Muhammadagn law upou
that subject, unless the contrary be shown; that the Court may,
between Hindus, administer a modification of that law as to the
circumstances under which the right may be claimed, when it is
shown that the custom in that respect does not go the whole length
of the Muhammadan Law of pre-emption, but that the assertion
of the right by snit must always be preceded by an observance of
the preliminary forms prescribed in the Muhammadan Law, which
forms appear to have been invariably observed and insisted on
through the whole of the cases from the earlicst times of which we
have record.”

~ According to that judgment, if we are to follow it in this
‘particular case, there being no evidence to show that the custom
here amongst Hindus was not co-extensive with the rale of Mu-
hammadan Law, we ought to dismiss this appeal ; because the rule

() B, L. R., Sup. Vel. p 35, +
70 ‘

8l

1887

v,
ArBbuL
Kaw,

5]



516
1887

{AM PRASAD
v,
AnpuL
Kariu.,

THE INDIAN LAW REPORTS. [VOL 1X,

of Muhammadan Law with regard to pre-emption has not been
complied with by the plaintiff.

The next case is that of Choudhey Brij Lall v. Rajah Goor
Sahai (1). That was a judgment of this Court, and, so fir as L.
can see, the only point in which it diverges materially from the
jndgment of the Full Conrt of Calenita is in the following, which
we find on page 130 :—* It is conceivable that there may Le dis-
tricts in which the right of pre-emption obtains by general uvsage,
unfettered by any, or accompanied by only some, of the restrictions
of the Muhammadan Law, 1If the existence of such a custom so
unfettered were proved, it wounld be the duty of the Court to give
offect to it without adding to it incidents which ara not pr oved to
form part of the custom.” My observation with regard to that is,
that if we are to follow it, it leaves Mr. Colvin in the same difficulty
in which he was in the former case. It wonld still lie upon the
plaintiff to show that there was something in the custom which
curtailed the requirements of Muhammadan Law, and admittedly
there is no evidence to that effect. ’

There is also a case decided by this Court, Jai Kuar v. Heera
Lal (2). That case goes no farther than the ruling last referred
to. The head-note says:—¢ Where the custom of pre-emption
prevails among the Hindus, it does not necessarily follow that the
person claiming pre-emption must ful il all the conditions of the
Mubammadan Law regarding pre-emption. It should be deter-
mined whether the custom is a custom under which it is incumbent
upon him to fulfil those conditions.”” All that I can say sabout
this is, that if a person comes into Court and relies upon a cnstom
he must prove that custom, but if he'eannot prove that custom, but
relies upon a rule of law, he must take the rule of law as he finds
it

The nexst case is that of Zamir Husain v, Daulat Ram (3) in
which the judgment of the Tull Bench of Calcutta referred to
above is very fully considered by my brother Mahmood. Looking

into that judgment, I entirely agree with what fell from my brother
Mahmood in that case,

(1) N.-W. P. Fall Bench Ruhngs, (2) N.-W. P, . C. Rep,, 1875, j
July-December, 1867, p. 128 (3) I L. R, b All, 110,
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Tu the case of Gobind Dayal v. Inayat-ullah (1) my brother
Mahmood very fully points out what the origin of this law is, that
it is a law which had its origin in the old Muhammadan Law, and
was administered by the Mahammadan Judges. Healso points oud
that though the law of pre-emption was oviginally Mohammadan,
pure and simple, yet subsequently it was adopted by the Hindus,
and he points to a great many cases relating to the subjest of
pre-emption,

The law with regard to pre-emption was again discussed by my
brother Mahmood and Duthoit, J., in their judgment in the case
of Ram Dial v. Budh Sen (2).

Tha result is this, that if we are to follow the ruling of the
Full Bench of the Caleutta High Court, then all the requirements
of the Muhammadan Law must be strictly complied with to enti-
tle a person to claim pre-emption ; for instance, he must make an
immediate demand and a confirmatory demand as understood in
the Muhammadan Law. On the other hand,if we regard the Full
Bench raling of 1867 of this Court, it may be that the plaintifl-
pre-emiptor might he entitled to show that a particular custom
prevailing in the district exempted him from performing all the strics
requirements of the Mubammadan rule. But on either view the

- . o . . . - v k]
plaintifl’ fails in this case There is no evidence here that the -

plaintiff performed the strict roguirements of the Muohammadan
Law, nor has he given any proof of the sxistence of a custom
exempting him from sach performance. Mr. Cilvin, on behall of
‘the paintiff-appellant, has relied on the notice of the 19th Septem-
ber, 1884, sent by the rsspondent to the plaintiff ; he has alse
relied upon the notice sent by the respondent on the 22nd
September 1884 ; and he has asked us to infer from these notices that
there had been a demand made, aud uotice given that the properiy
would be taken at the contract price by right of pre-emption.
Looking at those notices, I infer, in the first instance, that, if there
was any demand made at all within a reasonable time, it was a
demand that the property should be handed over to the plaintiff

on payment of the price which he himself assessed, that is, Rs. .

5,500, and not at the price which really was the contract price,

(1) LLR, 7. AL 775, . (2) Weekly Notes, 1834, p. 123,
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But even of any dewmand, T think theso letters do not afford a
suffeient proof.  There is farthor un evidence of any confirma-
tory demuand.  There is no evidenee that the plainbiff was willing
to pay the actual contract price.  What the actual price was is
one of the peints which he has contested up to tho present
momslit.

Under these circumstanaes, it appears fo me that tho plaintiff
in this cass failed to show that there was, in fact, any castom
which ‘absolved him from complying with those roles of the
Mubammadan Law, and he failed to prove that he did, in fact,
comply with sach rnles. For these veasons [ am of opinion that
this appeal must be dismissed with eosts,

1t is suagested that we should send down issues ns to what the
custorn was, or whether there was any custom curtailing the
general rule of the Muhammadan Law, or whether any immediate
demand or confirmatory demand was made. I, as a rule, object
1o send down cagses of this kind where the point has been framed
as an issue by tho Judge below and brought to the attention of
the parties, and they have failed at the trial to give any evidente
in support of or against it. It would only give tho partios a chance
of procuring lalse and perjured ovidence, and brying their cases
in two or thees different ways. I thercfore decline to accede to
that snggestion,

Mamyoon, J.—1 am entirely of the same opinion, bub only
wish to add, with reference to the lnnguage of the wajib-ul-arz,
clause 14, that the word shufaa is used. The word shuj"da isa
technical Arabic legal expression, and, as such, I cannot read that

clause of the wajib-ul-arz as if no such word existed ; and in inter-

preting that clause I would attach to the word skufaa such meaning
and all those incidents which it possesses under the Muhamma-
dan Law. There is no doubt in any mind that the parties to the
wajib-ul-arz did use that expression in the sense it has nnder the
Muhammadan Law. The plaintiff having declined to buy the
property at the proper time, when it was offered to him, he has no
right to come into Court now. I entirely agree with the learned
Chief Justice thatif we were to remand this case it would be
giving the appellant a chance of producing evidence which he
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conld have produced at the proper time, but did not choose to
produce. He might well have produced all the evidence which
lie now wishes to produce, wheu the case was being tried by the
Court below. 1 therefore concar in dismissing the appeal with
costs,

Appeal dismissed.

Before 8ir Julm Lige, Kt., Chief Justice an! Mr, Justice Straight,
BALWAN L SINGA (Durespant) 0. GOKARAN PRASAD (PrLamnrirr).?
Co-shurers—Rends collected by one co-shaver in respect of another’s share— Inter-
meddler—Suit for recovery of vents~—Intermeddler not licble for more than

amount uetually collected less collectim expenses.

The lesgee of two-thirds of a five biswas zamindiri share asserted and exer-
ciged a right of collectiug rvents in respeet not only of the two-thirds but also of
the remaining one-third. It appeared that he made these collections not as a matter
of contract, but as an intermeddler, and in defiance of the wishes of the holder
of the one-third share. Bubsequently & suit was brought against him by a pur-
chaser of the five biswas for recovery of rents so collected, the claim exiending
to rents which the defendant might have coliected but neglected to collect, and
which were consequently Jost to the plaintiff.

Held that the defendant, not having been under any obligation to »ollect the
rents of the one-third share, could n:t be made liable for any of such rents which
he had not actunlly eoltected, and that as the collection expenses had exceeded the
amount collected, the suit must be dismissed,

A

Tue facts of this case were as follows :—Three persons, Paras
Ram, Lal Singh and Bhupat, each held one-third of s five-hizswas
share in a village. The two former executed a joint leage of their
shares in favour of one Hukm Singh, who died, his rights devolving
upon his son, Balwant Singh.  After this lease had been granted,
the rights and interests of Paras Ram, Lal Singh and Bhupat were
sold in exeeution of a decreo obtained against them by one Gokaran
Prasad., The decree-holder himself was the purchaser at the
execution sale.

Prior to the execution of the leage, Paras Ram had, as lambar-
dér of the five biswas, collected rents on behalf of his co-sharers
and himself. After the lease, Hukm Singh and, after his death,
Bulwant Singh, asserted and exercised a right of collecting rents in

* Second Appeal No. 1805 of 1885 from a decree of J. W. Muir, Esq., Dis-
trict Judge of Mainpuri, dated the 3rd Beptember, 1885, confirming a decree of
A, Shakespeare, Bsq,, Assistant Collector of Mainpuri, dated the 9th June, 1885,

519

1887

Hax

PrAsAD

v,

An
Ka

DUL
RIn,

1887

Apr

———

il 156,

—



