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Beaidwood.

the pkiBt iiimselfj audj thia beiog so, in our opinion, iii is rigbC and 
proper that he should subscribe and verify. W e refrain from 
making any fai'ther observiitionsj feeling sure tha t this intim alioa 
from us will be acceded to at onco and without delay by the plaia- 
tif!. Let the plaint be signed and verified by the plaintiff within 
fourteen days from the date of the receipt of this order o f ours by 
the lower Court,

Ap'peal dismissed.

JSS7 
March 15.

Before Mr, Ju s ike  Brodhurst and M r. Justice Biahm.ood.

PA EM ESliA E DAS a n d  o t i i i i b s  ( D r . f f r n v A W T s )  v, JBBLA and  an o th u b  ,
(PLAINTISi’E’S),

Act X L  of 1858, {Bengal Minors A cl) s. 3— Suit an behalf o f minor— Fkfmisslon io 
relative to sue, proof of—-C ivil Procedure Code, ss. 440, 578.

In a su it conducted on behalf of a ramor by a relative, the iibaence of tlje 
oetiificate of guai'dianship required by b. 3 oJ: fclic iiengal Minora A ct (X L  of 1858), 
is not a fatal dofccS ■, and the f«icfc of the Gourc allowing such a suit to proceed must; 
"be taken as iaiplying that the necessary permission lias been g i T e n ,  Even if auch 
permission has not i a  fact been g i v e n ,  the irregularity is covered hy 9. 578 of the 
Civil Procedure Code, Bhaha Perskad Khan v. The Secre’lary o f State fm  Jrldia 
in Council (1) followed.

The facts of this case are sufficiently stated in the judgm ent of 
Mahmood, J .

M r, / .  E . Howard, for the appellants.

Mr. W. S. Howell^ for the respondents.

MahmooDj J . “~This is a, suit by one Ham Ghulamj «nder the 
guardianship .of his mother Bela, for tlio recovery of possession of 
certaia property, which admittedly belonged to one Indar-Seoi 
Indar See is said to have died^ by one party , in  1273 faslij Corres­
ponding' to 1866 of the Christian era, and it is found by the Gaurfc of 
first instance tha t he died in 1275 fasli, which would b® ab o titl8 6 S  
4 .D . The plaintiffs suit was resisted by the defendants oa th^ 
allegation that they were the real heirs of Indar Sen, bnfc th a t the 
plaintiff waa. born of Bela, after the death of Indar Sen, by another 
hnsband; that the plaintiff therefore had no righ t of inheritance

* Second appeal No. 345 of from a dectee of R G. Leeds, EBq>, Dis- 
iric t Jndee of Gorak&piir, dated the ‘28th November, 1866, confirming a d'ecrcS of 
ManlTi Shah, Ahmad-ullab^ Subordinate Jadge of Goralshpur, dated tha, lUla 
5'Me, m s .  ■ -

(1 )1 , L .B .,U ^  Calc. 15'9.



in respect of tliG p ro p e rty  ofj Inclar S e n ; th a t  th e ,defendants Lacl
been in adverse possession for more than twelve years, and tlierefore I’armkbhah

the suit was barred b j  limitation. The Court of first instance
decreed the claim upon findings which are not necessary to be set Bbl,a,
down here.

Upon appeal, am ongst many of the grounds urged by tliedofcn-
dants, one was that Mnsammafc Bela, who cnlled herself the next 
friend and guardian of Ram Ghulam, had not obtained iho certificate
of guardianship from tlio Civil Court, as is required by s. 3 of A ct
XTj  of 1858, and therefore she could not m aintain the suit. The
learned Judge .o f the lower appellate Court overruled lliis point,
But in dealing with the m erits of the case, ho has w ritten a few
lines, vfliich do not convey to my mind any inform ation th a t lie had
present to his mind all the essential points of this case. I t  seems
to me that it may be presumed that the learned Judge did not
dispose of the case upon a prelim inary point, and that he did m ake
some gorfc of endeavour to deal with the case npon the merits. B u t the
judgm ent recorded by him is very unsatisfactory, and i t is n o ts n o li
as is required by s, 574 of the Civil Procedure Code. I have bad
doubts whether the judgm ent should not be set aside altogether, and
the case remanded under s. 5G2, Civil Procedure Code, for proper
decision according to law. B u t considering the esigMjneies o f this
particular case, I  th ink it will be sufficient for the ends of jastico
to indicate what the issues were upon which the learned Judge
onght to have concentrated his mind and arrived a t a final decision*
I  say this, as 1 have often said it before, that it, is the bomiden duty
of the Judges in appeals from original decrees to indicate clearly
the reasons of their conclusions, and properly w eigh the oyjdenco
in the case. I t  is no t our dnty, sitting aa a Court of second appeal,
to weigh the evidence.

Before, however^ indicating those issues^ it is nccessary to dis» 
pose of the question of law insisted upon by M r. Howard^ namely, 
whether the plaintiff was properly represented in this litigation by 
Ins mother, who never obtained a certificate of guardianship. W ith  
regard  to this, I am of opinion that the Fall Bench ru ling  in the 
ctise oVBhaha P erfthai Khan V. T/U Sioretary o f  State fo r  India  
in do'.indl (1) decides the point* All th-.iL has been arguedJjefore 

Cl) L U B., 14 Calc If,9,'
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. 18S7 us was nrguod tbero, and it was held th a t the absenco of a  certi-
Parmbsha7  ficate of guardianshtp was not a fatal m atter, and tha t the very 

fact of the Court allowing a suit to proceed must be taken to imply 
B e l a ,  that the nocessary permission was given. ‘ Moreover, upon this 

point. I  have very defitiifco views of iny own, and even if no such 
permission was given, tliP irregularity  was such as was covered by 
0. 57S of the Code-; that is to say, it did not affect the m erits of 
the case or tho jurisdiction of the Court. I  therefore disallow 
t l i 3-objection.

As to the other grounds of appeal, there are only these points,, 
which form the main issues in the case :"-“W heu did Indar Sen die, 
and ■ when >vas Rarn Ghulam born? The learned Ju d g e  below 
must find on these, and deeif'e whether Bam G hulam  is the 
legitimate son of IncJar Sen or not.

Then as to adverse possession, which has been made the sub­
ject of the fourth ground of appeal, 1 think, the plaintiff being a 
minor, no plea of that character can arise. But there are* other 
circumstances which the learned Judge should bear in  mind in 
deciding the case. Among them it is alleged by one side that 
upon tho death of Indar Sen, the property was. entered in the 
Government revenue records in the name of M us am m at Bela and

A

not in the name of Ram Ghulam, who, if  the son of Indar Sen, 
■would be the righlful heir. There are also other minor circum ­
stances in the case to be borne in  mind ; for instance, the all-egaiion 
that after the mutation of names had already been made, Musam- 
mat Bela had, by an application subsequently presented to the 
revenue authorities, asked for her name to be expunged, and tha 
names of the defendants recorded, * because she had contracted a 
second marriage. These are questions which bear upon the m ain 
issueso I  would therefore remand the case under s. 56G for deci­
sion iipon those points. On the return  of the findings, ten days 
will be allowed for objections.

Brodhurst, J .—-I concur in the remand order proposed by m y
learned coUeague (1).

Issnes remitted.
ftlso J a m  V. m a r  am  C h a n d  (1. t .  4 A. 11. 377). C e n ir a ,  a®e P i r t l i i

S h t j h j .  lo b h a n  S iw jh  (I. L. l i . ,  i  Ail. 1). ■
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Before\Sir John Edge, K t., Chief Justice, and Mr. Jusiice Mahmood. 1887

JA SO D A  (^Objector) v .  M A T H U H A  D A S and o t h e r s  (A u cn o K - nrch 2 3.
POROHASaKS), *

Execution o f  decree--Civil Procedure Code, s, Z l l— M aterial irregularity in pub ‘
lishingor conducting sale— Substantial injurj/ —Noiificaiion omiiiin^ to slate place
o f  sa2e~Sale held after dale advertized—Civil Procedure Code, 2ST, 290.

W here a proclamation of sale of immoveable property in execution of a decree  
omitted to state the place of sule, and where (he sale took place on a date other  
thaa that notified in the proclamation, and befi>re the espiration of the th ir ty  
dnys required by s. 290 o f the Civil Procedure C o d e ,— h e ld  that the non-cbmpU- 
ance with the provisiona o f ss. 287 and 290 o t  the Code was more than mere 
i r r e g u la r i ty ,  that it m ust have caused substantinl injury, and that the order cou- 
fltming the sale must be set aside, B a k h s h i  N a n d  Kishore v . M u la k  C k a n U  (1 )  

referred to.

Per Mabmood, J ., quatre„ whether m aterial irregularities Buch as the abova 
were not in themselves sufBcient;, vyithin the meaning of the flret paragraph o f  s.
311 o f the Code, to  ju stify  a Court in setting aside a sale, w ithout inquiring  
whether such irregularities had resulted in substantial injury within th e  meaning  
of the second paragraph.

T hk facts of this case are stated in the judgm ent of Edge, C. J .

Lala Juala Prasad, for the appellant,

M unshi Sukh Ram , P an d it Sundar Lai, and Maulvi Mt^hcli 
Basan, for the respondents.

E dge, C. J .— This is an  appeal from an order of tlie M vnatf o f 
G orakhpur, confirming a sale o f immoveable property. The n o ti­
fication of sale was pu t iip in the Court-house on the 3 0 th | J a n e ,
1886. That notification did not state the place of sale ; i t  stated 
that the sale would take place on the 27th Ju ly , bu t it took place 
on the 29th Ju ly , and before the expiration o f the th irty  days 
required by s. 290 of the  Oode of Civil Procedure. I t  is con­
tended th a t no substantial damage resulted frOm these irreg u la ri­
ties. I cannot believe that in jary  was not done by om itting from  
the notification the nam e of the place of sale and by holding the 
sale on a  date subsequent to the date advertized. The nou-cocii- 
pliance with the provisions of ss. 2^7 and 290 of the Oode of Civil 
Procedure was more than an  irregularity . I  atn of opinion that th s  
M unsif ought not to have confirmed the sale. I  am of opinion

* F irst Appeal U o. 21. of 1887 from an order of: Baba Kain Dhnn M ukerji,
M uosil of Gorakbpufi dated the 13ih Ito'''ember, 1886.

( 1 )  I. 7  All.  289.
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' iliat th is appeal must be allowed and the order se t aside. I
J abopa thoroughly  agree with t'no ju d g m e n t reported  in the ease of

M a t i ' i u r a  Bahhshl Natid Kisliore v. Malik Chand ( 1 ) .
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D a s .

M ahmood, J .— I agree with the learned Chief Justice, b u t as I  
was a party to the judgm ent v\’hich has been referred to by him, I 
wish to add that this is not the  first occasion upon which I have 
entertained serious douhts as to the question w hether material 
irregularities, sncli as those found in this case, are not in them ­
selves sufficient, wdthiii tlie meaning of the first paragraph of s. 
311 of the Code of Civil Procedure, to jnstify  a Court in setting  
aside a sale without inquiring whether such “ material irregu la rity” 
had resulted in substantial injiiiy within the meaning of th« second 
paragraph of the section. I  am inclined to hold that the presence 
of maienaV'’ before the word ‘M rregiilarity ” in the form er 
paragraph of the section, and the absence of th a t word in the 
latter paragraph of the section, would so far sustain the view I  
liave indicated, especially because the second paragraph of the 
s5ection does not appear in the Code in the form of a proviso govern­
ing the earlier paragraph, but as a separate clause beginning with 
a disjunctive word. The rule of construction under auch circum ­
stances would render the two clauses independent of each other for 
the decision of the point now before us, and I  think an argum ent 
might well be addressed in support of a contention tha t material 
irregularity ” is, ipso facto, fatal to a sale. I  only wish to add on 
this point, with reference to the judgm ent of Mr. Ju stice  Oldfield 
in the case above referred to, that I concurred w ithout expressing 
any definite opinion whether a sale that infringes the rule of th irty  
days provided by s. 290 would not in itself be a sale subject to such 
a material irregularity as the earlier part of s. 311 contemplated. 
I have considered it necessary to say this with reference to the 
argument insisted upon before us on behalf of the respondent. 
The question in this form does not really arise because, as the 
learned Chief Justice has said, it is impossible for us as a Court o f 
first appeal, dealing with facts as well as law, to hold, as a question 
of fact, that a sale held under such conditions as the sale ia  this 
cas€j ever resulted otherwise than in  a  substantial in jury to the

(1) I. L. R., 7 AI1.2Si?..



judgraenfc-debtor \Yifcliiii the roeaniog of the last part of s. 311 of 
the Code of Civil Procedure. I  concur with the learned Chjef 
Justice.

A fp m l  allowed*

Before S ir  John Edge, K t., C hief Justice and M r. Justice Mahmood,

EAWl PRASAD, (PLAiNTiFff) V.  ABDUL KARIM, (D etokdant,)*

Pre-emption—’W ajib-ul-arz— Cnsiom—Muhammadan Law — Immediate and con- 
firmatory dmaiidu—P raciics- Remand.

The wajib-ui-arz of a village gave a right of pre-emptions/m/aa, “ according to 
tb e  usage of the col^nt^y.” In  a suit for pre em ptiou tkerew asuo  evidence to  show 
wbM, ia  fact, was the u&ai»e prevailing in tlie diafcricfc, iti regard to  pre-emption. 
There was no evidence th a t the p lain liii had satisfied the requirem ents of the 
Bduhariimiclan' Law as to immediate and confirmatory detQJiudg, or th a t there \varf 
any custom which absolved him from  compilance with those requireniQiits, or tliM  
lie was a t any time willing to pay the actual contract price.

Held that iu the absence of evidence of any special custom different from or 
not co-exteiisive with the Mulmmmadan Law of pre-emption, that law must be 
applied to  the case, and that, under the circumstances above stated, the suit failed 
and must be dismissed. F akir Jlaw otv, Sheikh Eamniba/t.^k {}), Choudhry B rij 
Lull T. Rajah Goor Sakai (2) and J a i  K m r  v. lleera Lai (3 ), referred to,

A case ought not, fSa a rule, to  be remanded upon a point which lias been 
framed as an issue by tbe Court below aud brought to the attention of the  parties, 
and where they have failed a t the tria l to give any evidence upon i t .

The facts of this case are stated in the jad g m en t of JEdge, C* J . .

M r. PF. i f .  Colvin and P and it Mand Lai, fot' the  appellant.

The Hon. T. Conlan and Shab  Asad J li ,  for the respondent.

EdgB;, C. this action the plaintift claimed a decree for
pre-emption in respeet of 5 bis was of land which had been sold by 
a  C0“?harer in the mauza to a stranger. The r ig h t of preem p­
tion was alleged to hav^e arisen by reason o i th e  wajlb~nl~arz. The 
imjih-ul-arz in question contained the following paragraph :— “ The 
custom of pre-emption prevails according to tbe usage of the 
coufttry.” That I understand to mean a declaration by the pai‘ties'. 
to that im jib-ul-arz pre-emption^ aceording to th e  usage of tho’ 
eonntPyj should be the rule amongst them . The plaintiff in his

Mrsfe appeal Na. 53 o f 1886, frotn a decree of M aulvi Miibainmad AbSttl 
Qayiim Khan, Subordinate Judge  of Baseillyj dated  the  23rd reb raa ry , 1886.

( i j  E. L .R ,S u p  Vol. p. 35. (2) N.-W. P . Pull Bench Rulings,
July-Decamberj 18^7, p. 128*

(3) N.-W. P. H. e .  Rep > 1875, p, 1,
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