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iz, that @ 493 provides a penalty for the breach of an i.njunctior;
granted under 5. 492, and the penalty there provided is not the one
contended for. ¥ fail to see why we should read into the section
words which are not found there? in order to provide another
penalty. The omission of any such wordsin s. 492 or s. 493 is
all the more marked when we turn to ss. 274 and 276 qf the
same Cole.  Those sectious relate to attachment of property,
and even in the case of atiachment of property uaders. 274,
a subsequent private alienation of the property is not rendered
void, even as against claims enforcible under the attachment,
unless the attackment has been made by actual seizure or by
written order duly inlimated or made known. In conclugion, T ean
find neither in the Codes, cage law, nor text-hooks, any anthority to
snpporhlthc contention of the defondant in this action, Under
these cirenmstances the appeal must be allowed with costs, and the
decree of the lower Uourt must be set aside ; the relief prayed for
in paras. &, B, C, D, of the plaint must be decreed with costs
hore and helow. Mr. Colvin, relying on the strength of his point,
has not raised the question as to whether or not the injunction wus:
legally made. Wo do not consider it necessary to enter into thas
question. u ‘
Manamocon, J.—1I agrea
o Appeal allowed,

Before Bir, Justice Straight und Mr. Justice Mahmood.
HULAS RAE anp aworure (Peawnivps) o PIRTHI SINGH ANp awoTuuR
(DurrsnanNTs)*,
Bloriguge—Docree for foreclosure—Order  allowing  mortgagor to deposit in Court
amount due after date fived— Ministerial act—Order not appealable—Civil Pro-
cedure Code, ss, 244, 585—dAect IV of 1882 ( Transfer of Property Act), s. 87

8. ‘244 of the (;,ml Proeedure C,Ude Lontcmphtu that there must be some
queatmu in cnmrovusv and conflici in exu,utlou which h'vq been bmught to 8
final d(‘LPX‘IJ]lDJtI()n and counclusbon s0 ag to be binding wpon the parties to the

proceedings, and which must relate in terms to thb execution, disgharge or satis-
faction of the dgeree.

A jodgment-debtor under-s deeree for foreclosnre ma rde an application to
the Court two daye after the expiry of the time pmstnb(,d by the decrce for
paymcntof the amount due t‘.hereundur, in which she alleged that, by reason ‘of

* Tirst Appeal, No. 28 of 1887, from an order of Maulvi Abdul Bu,sxt, Sub-
rdingfe Judge of Mainpuri, dated Lhe 258h danuary, 1887.
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the two prévious days hiaving been holidays, she had been unable to pay the money
hefore, and asked to be allowed to deposit the same.  Upon this application the
Cours pessed the following ordet :~- Permission granted. Applicant may depostt
+he money.” The money was deposited decordingly.

HFeld that the oider was merely a ministerial act, and nothing more than a
dizection from the Judge to his subordinaie official to receive the money, which,
as it did pot fall within either s. 244 or s. 588 of the Civil Procedure Code, was
not appealable ; and that the proper remedy of the decree-holder, assuming the
deposit to have not been made in time, was fo apply fop an order _ahsolnte f’qr
foreclosure, which order would be subject to any steps the patties affected by it

sight take by way of appeui or otherwisa,

Tais was a first appeal from an order of the Subordinate Judge
of Mainpuri, dated the 25th January, 1887. The principal facts
of the case are stated in the judgment of the Court. Tho appel-
Jants obtained against the respondents a decree for foreclosura
of a mortgage executed by the latter in their favour: and, by an
order of the High Court, dated the 11th January, 1887, an extension
of time was granted to the respondents for payment of the amount
due under the decree, up to the 23rd Jonuary, 1887. That day
and the next were close holidays. On the 25th January, the follow-
ing petition was filed in the Court of the Subordinate J'udgej' ot}
hehalf of the respondents :—

¢ The aforesaid defendants beg to state that in the case noted
above, the 23rd January, 1887, was fixed, under the High Court’s
order, as the latest day for payment of the decretal money ; that
they had consequently procured money on that day, but the 23rd
and 24th days of January, 1887, were holidays ; and that they
therefore pray that they may be allowed to deposit the decree-monay;
“which they have brought with them, to-day, on the re-opening of the
Court.”

Upon this petition the Subordinate Judge passed the following
order :—¢ Permission granted. App‘licanﬁ may deposit the money.”’
The amount tendered, »iz., Ré. 7,096-5-7, wad dctordingly paid
into Coturt,

The decree-holders a‘ppea,lec‘ij from the Subordinate dJudge’s
order to the High Court, on the ground that the Court of first
instance was not competent to accépt payment of the mortgege-
figriey after the expiry of the prescribed period,
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Mavlvi Abdud Mojid and Manshi Hunwman Prased, lor the
appellants.

Babu Bareda Prasad Ghose, for the respondents.

Srratawr, J.-=1In this case the circumstances out of which this
first appeal from order arises may bo conveniontly stated in ovdor
to make the view that I take of the preliminary objection which
has been raised from the Bench itself infelligible. The appeliants
before us obtained a foreclosure decree in their favour on the 22ad
Morch, 1866, which, it is conceded, was prepared in accordance
with the terms of 5. 86 of the Transfer of Property Act. DBy that
decree it was provided, among other matters, that, in the event of
the mortgage monay not being paid on or before the 22nd Septem-
ber, 1886, tho property would be foreclosed, with the necessary
other alternative that, if it was paid on or before that date, the mort-
gagor would be entitled to the possession of the property. The
matters that occurred subsequent to that decree are not very clears
but it would seem that the judgment-debtor, whose nuw:> was Lala
Pirthi Singh, was insane or a lumatic, and an application was
made on the 20th September, that is to say, two days before the
period limited by the foreclosure decreo had run out, by the wife
of the judgment-debtor to the Court granting the decree, for am
extension of time from the 22nd of September, the date upon which
the foreclosure would otherwise ensue, and: that the Subordinate
Judge refused that application. From that refusal thers was an
appeal to this Court, which, on the 11th January, 1887, granted
an extension of time to the 23rd January, 1887 (1) and for the
parpose of dealing with this appeal, we must, in my opinion,-
regard the decree obtained by the appellants on the 22nd March
as having had written into it the 23rd January, 1887, instead of
the 22nd September, 1886. It is admitted that the 23rd January
was a holiday when the Court which passed this order was closed,

. (1) The judgment of Bdge, C. J.,
(in which Gldfield, J., concarred) was
as follows: —* In this case, it is aileged
ol behalf of the appeliaut, and pot; de-
nied on bebalf of the respondent, that
the principal debtor is insane. Wnder
these circumstances, we think that the
Judge below ought to have granted a
reasonable extension of the time, It is
suid aleo thas this is not a cuse in which
there ¢an be an appeal, 1t appears 1o

us that it dnes come Within. the sube
section (e) of s, 244 of the Civil Proce=
dure Code. Itisa questions relating
to the executica, discharge, or satiafac«
tion of the decree”” Under these cir-
cumstances we allow the appeal with-
out costs, and malke an order that the
appellant shall have until the. %3rd
January, 1887, to make payment of the
amount due under the deeree,”
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and it i3 also admitted that the 24th January was also a holiday,
and on the 25th January, 18387, the second respondent appeared
in the Court of the Bubordinate Judge and presented a petition,
alleging that by reason of those two days having been holidays—
one being the date for the deposit—sheo had not been able to pay
in the money, and stating that the money having been hronght
along with her, she asked to Dbe allewed to deposit that wmoney.
There was nothing, to my wind, in that petition which may be
fegm-ded as in tho nature of a petition judicially filed, 5. e., as o
legal document filed in the course of a suit. It was an applica-
tion to the Court that originally passed the decres, asking it to
receivera certain sum of money, which the party wished to deposit.
Upon the face of that petition an order was granted, which I take
to Le nothing more than a direction from the Subordisute Judge
to his subordinate official to receive the money. Upon this order
passed by the Subordinate Judge, it is now admitted, and is beyond
all question, that the money was deposited in the Couct of the
Subordinate Judge.

These are the facts upon which the applicants have presentod
the appeal to this Court, and it is this order of the Subordimate Judge
directing that the moncy might be deposited with the officer of the
Court, whichi is sought to be made the subject of the appeal from
order.

Now, objection was taken by my brother Mahmood and
myself to there being any appeal from an order of this kind, It

can only be, aiid could only be, appealable if it is an order

of the class and deseription mentioned in 8. 244 of the Civil Proce~
dure Code, or an order of the kind mentioned in s, 588 of the Code.
As to s, 588, it is obvious that this order is not within that section,
as wo do not find it there. As to its being within the purview of
8. 244 of the Code, it seems to me that that section contemplates
that thers must be some guestion in controversy and couflict in
execution which had been brought to a final determination and eon-
clusion so as to be binding upon the parties to the proceedings, and
which must relate in terms to the execution, disebarge or satisfac~
tion of the decree. In my opinion this sanction to the deposit of

money was merely a ministerial act, and the fact that by operation
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of law such deposit may result in certaiu consequiences which will
take legal shape in a judicial order of the Court, does not alter ita
character. That formal order will itself be subject to any steps
which the parties affected by it may think proper to take by way of
appeal or otherwise. If the deposit was mude in time, the mort-
gagor is entitled to the benefits that are provided for him in a. &7
of the Transfer of Property Act; if it has not been made in fime;

the mortgagee, #he'is represented by the appellants here, is entitled

to make the application provided for in snb-sectiori 2 of 5. 87 of tho
Transfer of I’roperty Act, with the consequence that if he obtains an
order as therein provided, on the passing of suchorder, tho mortgnge-
debt will be discharged. And that is, in my opision, a step whick
the mortgagees-appellants must first take, befere they have laid the
fatindation for coming into this Courb to impeach the propristy of
the action of tho Suboerdinate J#dge in allowing the deposit to be
made. In short; it comes to this, that the order wes purely o
ministerial ovder not falling within the purview of s. 244 or s. 588
ofthe Civil Procedure Code, and,as such, eannotbe made the subject-
matter of appeal. Without, therefore, discussing or determining
the other questions raised in the appeal, I am of opinion that as -
1o appeal la we have no alternative but to dismisy it with costs.

Manmoop, Js—1 am entirély of the same opinien, and o'nlf
wish to add that the judgment of the learned Chief Justice and my
brother Oldfield, in F. A. from Order No. 223 of 1886, disposed
of on the 11th January, 1887 (1) does not,in my opinibn‘, lay down
any role which is inconsistent with what my learned brother hag
said, and which T think is the point upon which our judgment
4hould be based, namely, that no appeal lies from an order such a&
the order of the 25th January, 1887, from which this appeal haz
been preferred: 1 would, therefore, dismiss thie appeal with costs.

Appeal dismrissed,

(1) dnte, p. 542, néle.



