
¥01^. IX .] ALLAHABAD SEBIES.

power of revision conferred on us by s. 622 of the Code of Civil 
P ro c e d u re ,  and make an order allowing the application, and d 'rect- 
ing the Jud^e to enter the actioa on his list of pending cases, and 
dispose of it according to law. Costs to abide the result.

Mahmood, J.— I concur.
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Before &> John Edge, S t.,  Chief Justice, and Mr. Justice M ahnooi.

J A M N A  AND 0,TUBES (P L A IN T iF FS ) V.  UAIN S D K H  AND OTHERS (Dl5Pl!lJH)ANTg).'-^ 

B in M  Laip—-Joint Hindu famihj—Mortgage by fa ther—Suit to etiforce 
the mortgage against sons’' shares—Legal necenBity— Burden o f proof,

As a genera,! rule, a creditor endeavouring to enforce his claim under a liypo-. 
tbecation bond given by a Hindu father against the estate of a joint Hindu family in 
respect of money lent or advanced to the la th e r having only a limited interest, siouldj 
if  the question is raised^ prove either that the money w.is obtained by the father for a 
legal neceasityj or th a t ho made such reasonable in^niries as would saliafy a pru­
dent man th at the  loan was contracted to pay off an aatecedent debt, or for the 
other legal neceapities of the family.

There is a distinction between such cases as thia j^nd cases in wbicli a decree 
has been obtained against the father and the  property sold, or cases in which the 
sons come into Court to  aak for relief against a sale eiteeted by the4r fa ther for 
an antecedent debt. W here a  decree was obtained against the fa ther, and a sale 
effected, the presumpiiioii is that the decree wns properly made, V h e re  a son 
CQOies into Court to asl; for relief against a  sale effected by hia fatliei* for nn, 
antecedent debt, it la for the sou to make out a, case for the relief asked fo r.

In a suit agaiust the members of a jo in t Hindu fam ily upon a bond given by 
their father, and ii?, which family property was hypothecated, no evideace was 
given on either side as to  the circumKtances in which the bond was given. There 
was no evidence to, show that; any int|iiiry h,ad been made by the plaintiff as to, 
the objects for wh,ich the  bond was executed by the fa ther.

Ifeld that the hurdeu of pro,of was up.on ti\e plaiatif? to  show either that, 
the money was obtained for a legal necessity, or th a t he b,ad made reasonable 

'  inquiries and obtained such infopnation as wou^d satisfy a prudent niau th a t the- 
loan was contracted to pay ofE au antecedent debt or for the nep ssitiea
of the fa m ily ; and that, no evideixce having heen given, the #1^1 iuuet pe dis-. 
missed.

The facts of this case are stated in  the jndgm ent of Ildge, 0 . J ,

 ̂ ’* Second A ppeaIjN o. 738 of 1886, from a decree of Maiilvi Sa,iyyidHahanjmad^
Subordinate Judge ot A ligarh, dated the  30th March,, 1886, confiraing a  dc!croe-ol 
Babu Ganga Pra,sa,d, MuiwifciE A ligarh , d;\ted the  30th Scptemberf 1885,



Tho Hon. P and it Ajudhla N a th  iind M aaslii Ila m  P rasad , for 
ihe appellants.

P an d it Sundar Lal^ for the respoiideiiiiS«'

E boe, C. J . — In  tliis case, tlio plaiiitiffi^ suod tlio sons iipon 
ail hypotliocatioii bond wliicli was given by th e ir  fadi(3r. The 
lamilj- was :i jo in t H indu  family. The pLiiotifik ^ave  no e\rid-eiice 
;iB to iJio eircnmstimces Tinder which tho bond was given or to 
show that, any inquiry  had been made by them . Thc3 dofendantSj 
on the otlior hand, have given no evidonoe as to  tho circum stances 
liiider wbicli the bond was given. In  both Courts^ the Judges 
decreed the,claim  so fai^as ^thc fa th e r’s in terest in tho property 
■\vas concerncdj and dismissed the claim so far as tho in terests 
cdHhc other ]w tie3  (̂ t,ha_ defenduii(s) were concerned. The single 
q'uestioii before us is as to upon Avhoni tho oniis ()F]n*ooflies. P a n ­
d it Ajndhia Nath and Mr. R am  FrasadlniVQ  contended th a t the omis 
of proof was on tho defendant,s, anil that their clients, the piaintiffsj 
vv̂ ere entitled to succeed, imless it was shown th a t the bond waa 
given for illegal or im m oral parposes. In -support of this conteu- 
tioiij they cited the followijig cases ;— Nm'uydnanltariia v. Marso 
Krisliua  (l)j Lnchmun iJass y. (Jiridhur Chowdhr// [‘2), Guntja Prosad 

Ajudf'ia'^i'crshud Singh  (o ) ,  Girdluiree Lall v. K antoo L a ll  (4),  Sita  
I{ani,Y. Zcdiin S ivoh B ah ia m i v„ M odvn Moliim (G), Ham-
f/ardip R id  v. Salig Mai (7)^ I\m/nappa P illa iY . Pappuvnjjf/angar {S)  ̂
(Amguhi Vs iVnclia B apulu  (0/,  Ilan'ianan Slnffh v. ^ a n a li  Cluind ( l ^ ) . 
W ith  regard to tlie cases citedj wiili tho exception oft,wo, to which I 
will refer, they do not appear to hear out tho projioFsition coutonfh^d 
for on. hcisalf of tho ]daiutif}-s. They are cases in which a docree had 
been obtuiiscd against the fa ther, and tho p roperty  sold, or cases in 

-which the sons had como into C ourt to  ask for relief aga in st tho act 
of their father* Those are cases tliafc fieom to me to afford no safe 
guide, because^ w here a  decree was obtained against the  fa ther, and 
a sale elfoeted, tlie presuinptioii i.s th a t tho docreo was properly 
made, W liere a son com(3s into C ourt to ask re lief againtifc a salo 
X'ffected by hif̂  la ther for an antecedent debt, i t  w'ould bo for tho son

(1) I. L. E ., 1 Bom. 262, ■ (7) W eekly N otes, 1SS3. p. Hi7.
(ii) 1. L fi Calo. 855. (8) I. L. l i  , -1 Mntl., 1 ; ;uul kcO
(;j) L  L. ii , S Calc. 13L 1, K  K., 9 Miixi, H il}.
(•1) L. 11., 1 I. A., 321. Cft) !'• K -,^  Miul.* 7^.
15  ̂ i. L. II., S AU, 231, ( lit)  1. L. II., ti A ll, lS)g,
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to make out a case for the relief asked for. I  approve of everything 
wliicli was said by my brother S tra igh t in liis jiidg ineat in ITanuman  Jamna
8inghv. ffanahC hand  (1). As to the ca.se of S ita  Earn v. Zalim  {2), j ^ j j j ,  
i t  would appear, u n til examined, to be m  point. Tlie difficulty w ith  
reo'ard to dealing "witii that case as an aiifchoritj is that it  was a first 
appeal to this Court, and it does not appear w liat the findings of 
fact of this Oourfc in that case were. I t  is true tha t the findings of 
fact of the Judge of the Court below were referred to in the ju d g ­
m ent of this Court. We m ust assume that this Court, as a Court of 
first appeal, found facts to which the proposition of law contaiued 
in the judgm ent at p. 234, was applicable. Tbeu I  come to tho 
case of Lmehmun D assv , G iridlm r Clunodhry (3). That is a m ost im­
portant case. I t  was on the authority  of that ease that the em inent 
Judge, Mr. Justice  M itter, decided as he did in the case of Gmiga> 
t^rosad v. Ajudhia Per shad Sitigh (4), Now as to  the case of ILhcA- 
imin Dass v. Giridhur Chowdhry (3), it is difficult to ascertain what 
tho facts were, or what was the precise form of litigation. This 
alone is certain, tha t there were certa in  questions which appear at 
p. 857 of the report, which were referred to a F a ll Beach. The 
answers to tliese questions arc fouiid afc p. 863, and taking th«  
first question and answ er as an  example and as those tidied upon 
by Pandit A judhia  N ath  here, it is to be observed th a t tho 
Judges, in giving th e ir answer, have assumed ii most im portan t 
fact which is no t suggested in the question. The samo obser­
vation applies to others of the questions. They have assum ed 
that the debt contracted by the father was an antecedettt debt 
ivithin the rulings of the P rivy  Oounoil. I t  is iiufortunate th a t the 
full facts of that case do not appear in  the report. Now with regard  
to the case of Giinga Prosad r . A judhia Pershad Singly  (4) the ' 
judgm ent of M r. Justice  M itter and Mr. Ju stice  M aclean is based 
wpon the F a ll Bench decision in Liichmun Dass v. Giridhur Choivd'hr^
(3), above referred to. That fact, to my mind, naturally  lessens tho 
au thority  of th a t case, so fat* as it may apply to a case like the 
present. Now on the other side. P an d it Sundar L a i for the  res­
pondent relied on th ree cases. The first was a judgm ent of the 
Fu ll Bench of the C alcutta Court delivered by S ir Barnes Peacock^,'

(1 ) I, L. R,, 6 A11. .193. (S) I. L. R., K Oale. 855.
(2) 3, L. E ., 8 All. a a l. 01) I. U  R., S Crac. 131.
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K aim  Bu s h .

1887 0 . J .,— Isladhoo D yal Singh  v, Golhur Singh (I) in which the Full
""jamna Bench dealt with the onus of proof as to the application of the

purchase-money. The son in that case coatended th a t the money 
borrowed by the f^ither was no t for legal necessity. The Full 
Bench laid down a stronger rule of law than has since been acted 
upon. The case is, howeverj im portant as affording an indication 
on which side the onus of proof would lie in a case like Ihis. 
The next case is Blieknarain Singh v. Jarrnk Singh (2). In  that 
case the Court, which was composed of Mr. Ju stice  Jackson, 
and Mr. Justice W hite, applied to a case sim ilar to the present, 
the  principle of law to be found in the judgm ent of L ord Justice 
K n ig h t Bruce in  the ease of Munoomanpersaud v. Mi^ssummat 
Babooe (3). In  m y opinion the rule of law applied in. the case 
of Bheknamin Singh  v. Jamik Singh  (2) applies also in this cage. 
I  th ink the same rule of law m ay be deduced from  the ju d g ­
m ent of this Court in L a i Singh  v. Deonarain Singh  (4). I t  
appears to me th a t the authorities cited by P an d it Similar L a i 
govern this case. I t  is good sense and a general rule th a t a cre­
ditor endeavouring to enforce his claim under a bond given  by a 
H indu father against the estate of a H indu family in  respect of 
m oney  lent or advanced to the father having only a lim ited interest 
should, if the question is raised, prove either th a t the money was 
obtained by the father for a legal necessity, or th a t he made such 
reasonable enquiries and obtained such inform ation as would satisfy 
a prudent man that the loan was contracted to pay off aa  antecedent 
debt, or for the other legal necessities of the family. H e is the 
person who would know, or ought to have known, the circum­
stances Tinder which he parted with his money on the security  of 
the property of the H indu family, and, in such a case as the present, 
i t  is  only reasonable that the onus of proof should fall on him . 
Since no evidence on this point has been given, I am  of opiuioa 
that the appeal should bo dismissed with costs.

M a h m o o d , J.— I  concur.

Appeal dismissed^
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