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assignee, prove what you paid for the interest in it, on the strength 
J a s i  B e g a m  of which you set tip your right ? What greater morality is there 

in the siaius of the iisaignee after suit and decree thuu before? I 
confess I can see none, nor do I think tliat the Legislature intend­
ed to inflict a penalty on a person against \vhon\ an actionable 
claim might subsist in the hands of an assignee, by making him 
forfait a right he would otherwise have had, because he puts such 
assignee to proof of the kind I have indicated. Moreover, this 
absurdity would arise, that the assignee miglit exact a false price, 
and so drive such person into Court, and yet if the latter proved 
the true price, he could not be ordered to pay that, but would 
have to satisfy the whole claim. I need only add that t]ie prin­
ciple which is embodied in s. 135 of the Transfer of Property 
Act is very fully and clearly stated in ss. lOiS to 1057, inclusive, 
of Story’s Equiti/ Jurisprudence by Grigsby, ed. 1884, which pro­
vision, following on the cases decided by their Lordships of the 
Privy Council of Chedambara Clietly v. Renga K . M. V. Fachaiya 
JHaiekar (1) and Ram  Coomar Coondo» v. Chunder Canto Mookerjee
(2), shows that the Legislature intended by statutory enact­
ment to adopt the doctrine of champerty recognised by the Engh’sh 
Courts. The present case was essentially one to my mind in which 
the plaintift-appellant’s proceedings came within the mischief con­
templated by s. 135, and holding the Subordinate Judgo’s view to 
have been right for the reasons I have given, I would dismiss 
the appeal with costs.

TyRRELl., J . — I  concur.
Appe.nl dismissed.
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B e f o r e  M r  J u s t i c e  S t r a io h t  a n d  M r .  J u s t i c e  T ijrT tU .

B E N I SH A lSK A E SH E L H A T  a m d  o t i i b b s  ( D e f j s s d a h t s )  i>. MAIII’ AL  
B A H A D U R  SING H  ( P w in t ip p .) *

P r e -e m p H o n — C o - s h a r e r s — R e co r d e d  c o - s h a r e r s — B e n a m i p u r c h a s e  o f  s h a r e s  — S a le  

by co -s h a r e r — C la im  fo r  p r e -e m p tiu n  r e s is te d  t/t/ p er so n  a lle g in g  h im s e lf  to be  

co -s h a r e r  by  v ir tu e  o f  b en a m i tr a n s a c lio n — J ^ q u ita b le e sto / ip e l.

A secret purchase b en a m i o f shares in a village does not cojistitute the piir- 
cliMer a co-sharer for the purposes o f pre-em ption either under the M.uhammadan 
L.iWor under the provisions at a  w a jib - u l - a r z ,  so as to enable him upon the

» First Appeal, Ko 207 of 1885, from a deer™ of Pandit Kashi Narain, Hubr 
ordinate Judge of Ghazipur, dated the 4th September, TS85.

{ I ) U  R , 4 I .A . 241 ; L3 B . L, E . .^09.
(2 )  L. B .. 3 App. Cas, 186 ; L. K., i  I .  A .  23.
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r> treu [? tli of th e  i n t c r o s t  s o  a c q u ire d  t o  d e fe a t a n  olher% is(j iin q iie s tlo n a h le  p s 'e »  

c jiin tive  r ig h t  prefcuTCcI by  a  d u iy  rG corded sh a i’e lio ld e r w ho h a d  no nofcict; d ire c t 

o r  co n stru cfiv fj o f  Itis tiU c, a n d  asserfced im m e d ia te ly  iip o ii h i s  

o f  a  s h a re , fo r th e  f i r s t  iu  h ia  t ru e  c h a ra c te r .  Harncoomar ICooiidoo v.
31a.cquee,n (1 )  re fe rred  to ,

T h b  fa c ts  o f  th is  ca so  a re  s i i f f ic ie n i ly  s ta te d  fo r  th e  p u r p o se s  o f  

th i3 » r ep o i’t in  t h e  ju d ^ n n e n t  o f  tb o  C'oiirL

The l i o n .  T. Conlan, Maiisbi Buhh Ram. and Lala Juala Frrisad, 
for tlio  iip p olla iv ts.

Mr. C. II . H ill and Munshi Hamunan Prasad^ for the respou" 
dent.

S t r a ?g h t  and T y b r e l Lj J J . —The f\io ts  o f  this case c a n  ho 
s t a t (  d without many Avords. The plaintiff ia a recorded ahur«r in 
the villages Nflcjra, Deokali, Dliekwari, Oliachia, Pairah i, Pnrasram - 
pnr, Pal Chandbha, Gothha, Masaha, Abirimli, Tilokha, Cbainpiirj 
and Kar.sand. Two other shavers in the same, namely, Babus Fakir 
Cbaml and Moti Lai, sold tlioir infcerosts therein on the 21st 
March, 1883, to the two answering defendanta Bhawani Shankar 
Shelhat and J3eni Shankar Shelhat, On the 1st May, 1883, tho 
plaintiff, learning of the sale, preferred hia claim of pre-emption. 
The defendants defended tho action on the main and practically tha 
single? ground that they wore co-sharers in the villages in question, 
and, as such, being in tho same relation to the vendors as the 
plaiotiif, were miassailable by way of pre-emption. I t  is true tha t 
ot’iier pleas were raised, but iu fact the case was foucrht, and innsfc 
be decided, on this issue only. I t  is admitted that the defendants 
have never been recorded shareholders in any part of the estate in 
qiiestion, but they contend tha t on various occasions they purchas­
ed shares in th e / a j ’C?” names of their gomashta Bisheshar T i\v a r i  

and his brother Baldeo Tiwari. F o r  example, they allege tha t on 
tho 20th Decetnberj 1873, in execution of a decree obtained oa the 
29th March, 1866, by Bisheshar Tiwari against Babus Ham N araia 
Singh and Jagdeo Bahadur 8ingh, they bought these judgment-" 
debtors’ shares in Chainpur, Pal Chandbha, and K^rsand- AgaiOj 
on the 20fch February , 1882, they profess to h are  similarly acquir­
ed shares in Dhelcwari and Pat'asrampur, and on the same date, in, 
Masaha and Fairabi. Likewisoj on the 2,0th Decemberj.

(3 ) I ,  K., L, A. Sup, Vol. p. 40.

ISS7

H e n  I
SlI ANjIAIi
Sl3!'.LilA’£

MaIIPAJj
I 5a h a i> v je
frjjKOli.



18S7 tlie j claim to liave bocoino sbarers in Ujraunj Tiluldiaj Nagra,
 ̂ Ekni iJeokali, and other villages, and lastly, they boldly state that when

the present vendors. Fakir Chaud and Moti La,l, in 1877, ])urchas- 
t>. ed the properties they are now transferring, they purchased them

B/iunnii not for themselves only, but, to the extent of the two parts out of
three, for the present vendees, the defendants and apjjelhiuts before 
us. By virtue of all these transactions the defendants claim to be 
substantial co-sharers in all the villages in suit, no less than the 
plaintiff, although they have to admit that on every occasion their 
acquisitiong were henami, under cover of the name of Biaheshar 
Tiwfiri, who, with his brother Baldeo, in all tho proceedings, was 
the ostensible and only apparent creditor, suitor, decree-holder and 
vendee of the original shareholdora llanx Narain Singh and Jagdeo 
Bahadur Singh. On these pleadings two issues arose— one of fact, 
whether Bisheshar Tiwari was i\\Q farzi purchaser, tho real purchas­
ers being the det'endants-appellants; the other of law, whether in the 
event of its being found that the defendants were the real vendees 
on the various occasions above mentioned, they may not be equit­
ably estopped from pleading these covert acquisitions in defeasance 
of the plaintiff’s open and unquestionable rights and privileges as 
a duly recorded shareholder. The question of fact formed the subject 
of the seventh issue tried by the Subordinate Judge, who decided 
that Bisheshar Tiwari was not tho fa rz i of the defendants-vendees 
in his acquisitions of the estate of Ram Narain Singh and Jagdeo 
Bahadur Sitigh, or in the agreement he made on the I3th August, 
1874, with Fakir Cli.'ind and Moti Lai.

[Their Lordships proceeded to consider the correctness of tliis 
finding upon the evidence, and while not agreeing with the Court 
below that Bisheshar Tiwari had no business rehitions as goinashta 
or other servant with the defendants’ firm, concurred in holding 
that he was not proved to have lent tho defendants his name for 
henaini purposes on the occfisiong and to tho extent asserted. After 
dealing with matters of evidence upon this point, which are not 
material to the purposes of this reportj tho judgm eat continued aa 
follows];»-»

This finding would suffico to dispose of the defendanta’ case, 
But we ffiay add that ©Yett , if . there had beea better reason far

4 g 2  IN D IA N  LAW  Ria^OBTS. [VOL. j x ,
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tMuking the purchases of the Tiwaris in 1873 and 1882 'bad 
been henami for tlio defendants, we should hff.ve hesitated ve iy  
nitich in holdiag th a t suoli covert and undisclosed interests in an 
estate should be regarded as tho oo-sharership tlv^rein eonternplated 
by the tvajib-ul-arz provisions and the Muhammadan Law in 
respect to the right of pre-emption. U nder the Reveniia Act of 
1873j a co-sharor to be qnalified to assert pre-eraptiosi at a sale of 
an undivided estate in satisfaction of a claiin for reveiiiiG must be 
“ a recorded sharer.” This is mentioned by way of analogy only ; 
bnt it appears to us that it would be anjust from many points 
of view to allow an otherwise unquestionable righ t of pre-emption 
to be defe»l;ed by a stranger asserting that, by subterranean pro°- 
ceedings and oarefullj preserved incognitos, he had been in fact a 
sharer in the dark ibr a period long enough to baffle any acjtioii 
to get rid at law of his unauthorised acquisitions. The act of trans- 
fer, it is true, is that which furnishes the bona fide  shareholder 
with the oocasion to claim his pre-em ptive rio-htj bufc it  is the 
disclosure of that transfer, whether by way of physical seiaure or 
of registi’ation of tho instrum ent of sale, that is held to afford not 
only tho terminm a quo but also the complete cause of action 
for the pre»eraptor’s suit. The principle of natural equity laid 
down in Ramoomkar Koondoo v® Macqueen (1) is applicable to this 
case. I t  suited the defendants to conceal tlieir alleged acquisitions 
of shares in the p laintiffs villages, which he might have hindered 
at the time if’he oould have known of them : and they cannot now 
be allowed upon these secret titles to defeat iiis r igh t of pre-emption;>, 
which he asserted a t once iit their first appearance as purchasers 
in his villages in their true character. For it cannot be held that 
there is any sufHcient evidence, or indeed even plausible grounds, 
for suggesting that the plaintiff had direct \notic05 or anything 
amounting to construetive notice of the n a tu re  of Bishesliar’s 
interference in the village management, collections, and affairs 
generally ; or that there were any cirenmstancas connected with 
Bisheshar’s original dealings with the Babus, or w ith hi a appearan­
ces against them iu Uourts, his purchases of their shares, the conse­
quent mutations of names, or the personnel of his local agents and 
sarvants, to pa t him  on inq^uiries th a t, duly prosecutedj, should have

( 1 ) ' I ,  A .  8 « P v  V o l .  p M O . -
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led bini in GhtV/ipur to disoover that Bishesbar and Baideo were 
mere ism-farzi for the stnm ger-baukers at Benares, the Shelliatjis^

Some objeotions were filed on behalf of the responden t; but
Hs learned counsel declined to support them. W e a.GCordingly 
disallow the objections. And dismissing the appeal of the defen­
dants^ we direct that they pay all the costs of the appeal.

A ppm l dismissed^
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m i Be fore Sir John Edge, C hief Justice, and Mr, Jm ticc Mahmood.

J O H A B I M A i i  A N D  A H O T H E Ii ( J ia D G M IP H T -B E B T O R S ) V.  SANT LA L 
AND OTHMllS (DBOEfflB-HOLDISKS).*

Execution o f decree.-—Decree fo r  sale o f hypothecated properly and agcdnst jtidgme»U 
debtor personallij— Execution agaai:it judgment-dehtor’a person— Decree-holds? 
mdiled io proceed against properly or parnon as he might think fit.

W here a decree upon a  hypothecation bond allows satisfaction of the debt 
from the hypothecated property anti also from the judpnient-debtor personally^
aud contains no condition that execution shall first bo enforced agaiaet the pro- 
perty, and 'whers Shere is no question of fraud beiug perpetrated ou the judgment- 
debtoit, there is no principle of equity which prevents the decree-holder from 
enforcing his decree against the judginent-dehtor’a person or property, which&vep 
lie may think best. Muhanmad v. Turab AH ( I j  esplaiaeci

I n  this case Sant Lai and others had obtained a  decree upon a 
hypothecation bond against Johari Mai and Kalian Das. The- 
decree allowed satisfaction of the debt from, the hypothecated 
property and also from the Judgment-debtors personally. In  th& 
execution department, the judgment-debtors contended that the- 
decree should fce executed first against the hypothecated property,, 
and if any balance remained dae under the decree,, then against 
their persons. The Court executing the decrecj (Subordinate Judge’ 
©f Aligarh) dismissed the objection raised, by the jiidgment-debtors. 
OB this poiaty observing that the Court had only to exeeate the decree- 
as i t  stood, and the decree contained no condition, to the efUct that, 
eseeution' should first bo enforced against the hypothecated pro- 
|)erty3 hut left it  optional to; the decree-bolder w hether ifc should be- 
enforced, against the ptoperty ox- against the persoKS ©f th©-J;udg-*- 
soenfc-debtors.

Appeal, Ho. 20 of 1887', from an order of Babu Ahinash Chaaflfa, 
.faaejji; Subos:di.iiat8 Judge of. Aligarh,.dated the 6 th. Nov em ber, 18M»,


