
1SS7 entitled to put tho plaintiff to the proof o f his title ; or, iu other
words, that the [.luiutiff should b are  proved liis imtrl./r.-io-e-dfted us

BAKHaa against him. I t  is true tliafc he was no pftrty to the decroo o'ol.ained

Salig EAsf. against tha mortc^ttgr.r, hut tl\o ha.si3 of hia title to cia>ni the ]srf)«
pcrfcj" h;i3 !>een found to be a more iiuUitys asid thHretorc th (2 plain- 

i.iif is entitied to sucueed on tho basis of the ('o-jroe  ̂ '‘.vhicli stands 

'uniivipeficlied.

The plaintilT also chiimed costs incurred by him in the execution 
dropai'tment oa the deftiiuhmi’s objection. These costs were decreed 
h j  the Court below. ! have no hesitation in holding what m y  
brother Mahmood has held in iho caso of MaJiram Dati v. AjudJvUz 
(l)j t];iat whore a Court lias jnrisdictioYi and orders or refusoa costsj 
tlie parties cannot bring ;i sejjarate action for surdi cost.s. I'hs 
plaintiff is, theroforo, ■not entitled to recover from the defendiwit the 
costs incurred by liirn in the execution department, and to this 
extent the defendant's appeal will be allowed, und the dooree of the 
lov;er Court will be modified, the rest of the decree being cob »  

firmed. The appellant will hear all costs.

M a h m o o d , J .— 1 entirely agree.
A p p e a l  a l lo iv e d  'in  p a r t ,

18S7 B efore M r, Justice S tra ig h t an d  M r. Ju siica  T/,rrclL

J & N I  B E G A M  (rr.iiN T iM .') ». J A H A N G IR  K U A N  (O e f b n u a n t ) . ’''

A c t J V  o f 1SS2 {T ra iitifer  o f  P roperty  A c t) , o. 135 — leans'.fe.r u f a  davm  fur m 

smaller va lue— T rm isfcr  m  noi m tU led  to recover more Ihan price  p a id  f o r  nlaim ,

S. I 3 5 ( r f ) o f  T r a i is ie r  o f P r o p e r ty  A c t (IV  o f 1SS2) uiGaris tliai; i t  a  
c re d ito r o r p a r ty  h av in g  a n  iic tio n ab le  c la im  a g a in s t  anol-.lier, hiis p u t  i t  in to  

C o u rt and  has p roceeded  to  p ro o f o f  i t  to  A e  p o iu t a t  \7iiich b aa  boun

delivered affirniiiig  it, o r  th e  lia b ility  o f  th e  d e fe n d an t haa b e en  ko c le a r ly  e s ta b -  

Jished tliaS judgfficiit, m u s t be d e liv e re d  a g a in s t  h im , th e  m iach ief o r d.'iii'jjer o f  

arsy tra ff ick ias  or sp ec u la tio n  in  iitigatxoii d isap p ea rs , an d  th e  d o iem lu u t ciu\ Kuffcr 
HO p re ju d ice  by an y  a rra n g e m e n t b e tw een  th e  p la iu tif i  a u d  a  th i r d  pcraoii as  to  

w ho is to  e a jo y th e  tn i i t s  o f  £ho d e c ree , iioc ia ttie?e  a n y  p to b a h il i ty  l i ia t  t l ia  

p roceas o f th e  C ourt w ill be mia'ased. On. th e  o th e r  hawd, i f  o n e  w ho h as  a n  a c tio n ­
ab le  c laim  a gainst anothei: chooses co se ll i t  f o r  loss th a n  i ts  a c tu a l  valK e, th e  
p e rso n  who buys em b a rk s  m ore  o r less iji a  sp cc a la tio u  w h ich  can  be d e fe a te d  By 

p ay m en t to  liim  of th e  p r ic e  p a id  fo r  i t  "vvith in te r e s t  a n d  iac id an tiil espeuH ea.

T H R  I ^ n i A S  L A W  P.EI’ORTS. [ VOL. I S ,

l i i r s t  A ppeal, No. 88 o f  1886, fro m  a  d ecree  o f M au lv i M nham m tul Q ;«yaa» 
fi-Man, Sabordiaace Judge of Bareilly, d a te d  th e  1st M arch , 188S. ,

(I) t  L, S., 8 All. 48S,
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TJ-c (iS')torvi right to diecbarge h im self by inch, payment is not forfeited b y  h is  
ru ttin g  the assignee to proof of h is case in  Court, noc did the Legislature intend  
that the position o f tlio asstgnce should be b e tte r  after f.nit and d?creo than before, 
G r is A  C iia n d r-i v . K a s h is a u r i  D e b t  ( I )  dissented from. C ii d a m b a ra  C h c ltij v . 

J t  nga K .  M . V .  P u c h a iy a  N a M a r  (2 ), anil l i a m  C c o m a r  C o o n  lo o  r . C h a n d c r  C a n to  

M o a h e r je e  (3 )  referred to.

The assignee, under an instrument dated the 18th December, 1885, and iu  
con. i.^erntion of E s. 5,000, o f a share o f Hs. 10,000 out o f Ra. 20.000 claim ed by  
liis assignors as unp.aid dower-iiebt, joined with the assignors in instituting a suit 
for recovery of the dower-debt, on the 22nd December of the same year.

H e ld  that the assignee’s proceedings ^yere o f  the nature contemplated by 
8. 135 o f the Transfer of Property Act ( IV  o f 1382), and that he w as not entitled  
to a decree for anything in excess o f E s. 5,000, the price paid by him for tho  
Ms. 10,000 share of the debt.

This was a suit against one Jahangir Khau for recovery of 
Es. 20,000 as part of the unpaid dowor-debt of his wife Jafri 
Begam, who died on t.ho 17th January, 1883. Tho suit was 
bronght on the 22nd December, 1885, by Wilaiti Begum, tho 
mother, and Shafeb-ul-lah Khan, and Hafiz-ullah Khan, brothers 
of the deceased Jafri Begam, together with one Jani Begani, to 
whom, by a deed executed on the 18th December, 1885, they had 
assigned half their interests in the dower-debt for Rs. 5,000. Tha 
plaintiffs alleged that upon the marriage of Jafri Begam with the 
defendant her dower was fixed at Rs. 80,000 ; that tbe defendant 
had paid no part of this sum ; that according to tho Muhammadan 
law the amount of the debt was divisible into six siJiams, to three 
of which the defendant was entitled, and the other three were duo 
to the plaintiffs Nos. 1, 2 and 3 ; and that they claime l Rs. 20,000 
only, instead of Rs. 40,000, out of consideration for the inability of 
the defendant to meet the larger demand. The defendant in reply 
to the suit, so far as concerned the plaintiffs Wilaiti Begam, 
Shafeh-ul-iah Khan and llafiz-uilah Khan, raised various pleas 
which are not material to the purposes of this report. In reply to 
the plaintiff Jani Begam, he pleaded that, under s. 135 of tho 
Transfer of Property Act (IV of 1882), she was not competent to 
&n < for anything in excess of the sum of Rs. 5,000, which was the 
pric: paid by her under tha deed of the 18th December, 1885.

The Court of first instance (Subordinate Judge of Bareillj) 
found in favour of tho plaintiffs upon all the points raised, except

(1 ) L L. 13 OVc. 145, (2 )  L. U., 1 X. A . 241 ; 13 B . L. B , 509.
( h )  L .  l{. 2 Ap^i. GlS. 18g ; L. U., 4 J. A, 23.
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tliiit ■vvliic-li relftled to the assignment in favour of the plaintifF Jan i 
Bewam. Upon this point ilie Court obser?ed aa follows ‘‘Under 

®- t h e s e  cii-cuinstances, tbe purchaser, under the provisions of s» 135 of3 AH-A GiiS
the Traiisfor of Property Act^ cannou oi)l;am a decreo for unytliiiig 
i!i execs3 of Ss. 5/jOCJ. I t  has been sidiiiitied th a t the th ree  plain- 
tiltri jire, out of six siharns^ shareholders of one siham  each,^ and 
ench hias sohl bait' h is slisire to Ja n i Bcgam  for Ha. S^OOO, after 
rolinquiahing half of his dem a n d  on accoiiut of the en tire  m ar- 
riji.o’p-'do'wfir. Tho sliaro of pliiintii^*s 1, 2, a,iid o out of
Bs, 80,000 is Rs, 40,000, and they have reliuqnisbed the claim for 
E s. 20,000 aud have elairaod the rem aiu in" .sum of Rs. 20,000, 
and out of Rs. 20j000, Ja :ii B egara is, according to the contents of 
the sale-dei-id and the petition of plaint^ a purchaser of Rs. 10,000 
for Es. 5,000  ̂ hn t she caiiBot, nccordio" to tbo provisions of s. 
135j obtain ci decree for aiiythin^^ in excess of lls . 5,000. Therefore 
a decree shc^dd be m ade for Ra. lO^OOO iu  favour o f jdjuntiffs 
Mos. 1, 2 and S, and for Rs. 5,000 in favour of J a n i  Beganij 
plain tiff No. 4. O rdered, th a t th e  cla.im fox Rs. 15,000 be decreed^ 
and tho rest dismissed.”

On appeal to the Wigli Court from this decree by Jatii Begruii, 
it was CM tended on her behalf that, having regard to chiuso (<i) <i£ 
s. 135 of the Transfer of Property Aot^ and to tlie fact that tlio 
defej.Kj;infc had entirely failed to establish the defence set up by 
him, the Coi:iSt of first instance was wrong in lim iting the deci’ee 
ill her favour to tlio sunount of the consideraiion for the sale of the 
18th December, 1885,

Ptmdit Bishxmihhar Nath, fox tbo appellant,

Babii Jogincho Nath CJiandhri^ for the respondent

Straight, J . '—Musarnmat Jan i Begam, the fourth plaintiff in 
the smt, is the only appellant before us as assignee for a coiiivsidera- 
tion of fis. 5,000 of a share of Ks. 10,000 out of Oa. 20,000 claimed 
by the other plaintiffs on account of the dower-debi alleged to be 
due from the defendant to Musanimat Jafri Begam, deceased, i;he 
daughter ot plaintiff No. I , aud sister of piaiatifts Nos. 2, and 3. 
I t may be taken as established that by a sale-deed of .tho IStli 
DecembeTj 1885^ the appellant^ for a gum of Rs. 5,000 thon paidj^



K'siah.

piirohased tlie rights of plaintiff's Nos. 1, 2 and as lieirs of Ja fr i __
Begani to recover Rs. 10,000 from the defendant. The present J a x i  B k o a m  

suit was instituted on the 22nd of December, 1885, and the single J ahI ngir

question with which we are concerned in appeal is whothcr tlie 
Oonrt below was rig h t in liolding the iippellaut barred from reco­
vering more than Rs. 5,000, the price paid by her for the 
lis . 10,000 of the debt, by the provisions of s. 135 of the Transfer 
of Property Act, 1882, In  support of the appeal tha t he was not, 
our attention has been called to Gi'ish Chandra v. Kaahisa'ii'rl Dehi
( I ) ,  and no doubt that is an anthority directly in po in t. I  regret, 
however, that iipon careful consideration, I am unable to concur 
with the,views of the learned Judges who were parties to that 
decision. W ith great deference it seems to me that they overlook­
ed the object with which s. 135 was framed, namely, the prevention 
of speculation in actionable claims, or, in other words, the buying  
cheap the right of action of one person against another. Clause 
(d) of s. 135, to which the learned Judges refer in support of their 
view, appears to me to suggest an entirely different inference to 
that drawn by them. As I  read it, what it moans is that, if a 
creditor or party  having an actionable claim against anotherj lias 
put it into Court and has proceeded to proof of it to the point at 
which judgm ent has been delivered affirming it, or the liability of 
the defendant has been so clearly ostablished that judgm ent m ust 
be delivered against him, then the mischief or danger of any 
trafl'icking or speculation in litigation disappears, and the defendant 
can suffer no prejudice by any arrangem ent between the plaintifl' 
and a tliird person as to who is to enjoy the fruits of the decree^ 
nor is there any probability tha t the process of the Court will be 
misused. On the other handj if a person having an actionablo 
claim against anotherj chooses to sell it cheap, or for less than its 
actual value, the person who buys undoubtedly embarks more op 
less in a speculation, which admittedly and oa the plain terras of a.
135 can be defeated before suit brought by p'ayment to him  of the 
price paid for it w ith interest and incidental expenses. I f  the huv 
in such circumstances places him at that disadvantage, why should 
ids position be a higher and better one because the party  said to 
be liable to the claim, says—Provo the case in  Court, and you the

(1 ) I. L. li.j 13 Calc, 146.
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assignee, prove what you paid for the interest in it, on the strength 
J a s i  B e g a m  of which you set tip your right ? What greater morality is there 

in the siaius of the iisaignee after suit and decree thuu before? I 
confess I can see none, nor do I think tliat the Legislature intend­
ed to inflict a penalty on a person against \vhon\ an actionable 
claim might subsist in the hands of an assignee, by making him 
forfait a right he would otherwise have had, because he puts such 
assignee to proof of the kind I have indicated. Moreover, this 
absurdity would arise, that the assignee miglit exact a false price, 
and so drive such person into Court, and yet if the latter proved 
the true price, he could not be ordered to pay that, but would 
have to satisfy the whole claim. I need only add that t]ie prin­
ciple which is embodied in s. 135 of the Transfer of Property 
Act is very fully and clearly stated in ss. lOiS to 1057, inclusive, 
of Story’s Equiti/ Jurisprudence by Grigsby, ed. 1884, which pro­
vision, following on the cases decided by their Lordships of the 
Privy Council of Chedambara Clietly v. Renga K . M. V. Fachaiya 
JHaiekar (1) and Ram  Coomar Coondo» v. Chunder Canto Mookerjee
(2), shows that the Legislature intended by statutory enact­
ment to adopt the doctrine of champerty recognised by the Engh’sh 
Courts. The present case was essentially one to my mind in which 
the plaintift-appellant’s proceedings came within the mischief con­
templated by s. 135, and holding the Subordinate Judgo’s view to 
have been right for the reasons I have given, I would dismiss 
the appeal with costs.

TyRRELl., J . — I  concur.
Appe.nl dismissed.

18R7 
M a r c h  16.

B e f o r e  M r  J u s t i c e  S t r a io h t  a n d  M r .  J u s t i c e  T ijrT tU .

B E N I SH A lSK A E SH E L H A T  a m d  o t i i b b s  ( D e f j s s d a h t s )  i>. MAIII’ AL  
B A H A D U R  SING H  ( P w in t ip p .) *

P r e -e m p H o n — C o - s h a r e r s — R e co r d e d  c o - s h a r e r s — B e n a m i p u r c h a s e  o f  s h a r e s  — S a le  

by co -s h a r e r — C la im  fo r  p r e -e m p tiu n  r e s is te d  t/t/ p er so n  a lle g in g  h im s e lf  to be  

co -s h a r e r  by  v ir tu e  o f  b en a m i tr a n s a c lio n — J ^ q u ita b le e sto / ip e l.

A secret purchase b en a m i o f shares in a village does not cojistitute the piir- 
cliMer a co-sharer for the purposes o f pre-em ption either under the M.uhammadan 
L.iWor under the provisions at a  w a jib - u l - a r z ,  so as to enable him upon the

» First Appeal, Ko 207 of 1885, from a deer™ of Pandit Kashi Narain, Hubr 
ordinate Judge of Ghazipur, dated the 4th September, TS85.

{ I ) U  R , 4 I .A . 241 ; L3 B . L, E . .^09.
(2 )  L. B .. 3 App. Cas, 186 ; L. K., i  I .  A .  23.


