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Nath, is not correct, we dismiss tho contention with the observa
tion that we see no ground for departing from the construction of 
the Mitakshara which has hitherto been accepted. W e accordingly 
find that the respondents have failed to show that Chandi D in was 
the heir of Ghaudri Nan bat Ram ; and we find, in fact, that Gbandi 
Din was not the heir of Ohaudhri Naubat Ram, and conseqaently 
the respondents have failed to prove that they are entitled to m ain
tain this action. U nder these circumstances, it is not necessary 
for us to express any opinion on the various questions of lim itation 
and estoppel which have been argued in this case. W e decree the 
appeal with costs against the respondents and the estate of the 
deceased plaintiff -N^awab M ashuk Mahal. The suit will stand 
dismissed.

Appeal allowed.
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AGAR SINGH ( D e f e n d a n t )  v. R A G H I J B A J  SIN G H  a n d  a n o t h e r  

(PLAHSa’IFFS).  *

P r e 'e m p iio r i'^ O o n ce a lm e n t by ven d or  a n d  v en d ee o f  a c tu a l p r i c e —E v id e n c e — M a r k e t-

v u lu e  o f  p rop eriif s o ld .

In suits for pre-emption, where the Court has come to the conclusion that the 
price alleged in the deed of sale is not the true contract price, and w h |re it  canuot 
ascertain the true price by reason either that the vendor and vendee refuse to 
disclose the same by tlieir own evidence, or their evidence cfranot be believed, the 
Court should aHcertaln, i f  possible, what was the market-price of the property ia  
dispute at the time of the sale, and siccept that market-price as the probable price 
agreed upon between the parties. It is for the plaintiff either to  show what was 
the actual contract price, or to give substantial evidence on which the Court can 
act, showing what w as the m arket-value at the time of the sale.

This was a s u i t  to enforce a right of pre-emption based on the 
wcijib-ul-arz of a villafjo. The facts of the ease are stated in the 
judgm ent of Edge, 0 . J .

Lala Lalta  Prasad, for the appellant.

Iiala Juala Prasad, for the respondents.

E d g e , C- J . — This is an appeal in a  pre-omption suit against 
the judgm ent of the Subordinate Judge of G orakhpur, by which 
he decreed the plaiutifi'’s claim, and found th a t Rs. 475 was the

* Second Appeal, No. 371 o f 1886, from a decree of Maulvi Shah Ahraad- 
Hllah, Subordinate Judge of G-oralchpur, dated the 5th May, 1885, coufirming a  
deeree of Maulvi Abd,urrazzak, M unsif o i B aasl, dated the 8th January, 1885.
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1837 prico to be paid by tho p laintift-pro-om ptor. The filets of tlie caso 
Agar S i ^  ate shortly  these. The vendeej who is a  s tran g e r, alleged tlial;
.., *'■  ̂ the contract price was Rs. 775, and pat iu evidfiiico tho sale-deed.
jLti A O tj Ij It A y

SiNQii, plaintiff, on tho other hand, alleged that tho contract price was
Rs. 75, and he gave evidence that a, share in a neighbouring 
mahal had been sold for E s. 75, Tho vendeo and tho vendor were 
not callod to give evidence in support of the price aliogod in the 
deed. Tho Subordinate Judge caino to the conclusion that the 
prieo alleged in tho salo-dced was not tho true contract price, and 
ho found, apparently w ithout any evidence, th a t lls. 475 was tho 
contiact price or the m arket value.

U nder these circnmstances wo have to consider what should be 
done in this and in similar cases. I t  appears to mo that in cases 
of this kind, when tho Judge has come to the conclusion that the 
price alleged in the sale-deed is not the true contract price, and 
where he cannot ascertain what, in fact, was tho contract prico, 
he should asoertain, if  possible, what was the m arket-price at the 
time of the sale, and for these reasons :-~ In  the cases I  am suppos
ing, the vendor and tho vendee either refuse to diacloso by their 
own evidence whnt was the true price, or their evidence, with 
regard to- the price, for some good reasons cannot bo believed. 
In  such cases it is frequently impossihJo for the plaintiff to give 
direct evidence as to what the true contract price was ; because, 
in cases in which a fictitious price is inserted in the sale-deed, it is 
done with the intention of defeating t ie  rights of the persons 
entitled to pre-em ption, and the true contract price is concealed. 
I t  cannot be expected that in such cases the plaintiff would be able 
to give direct evidence of the actual contract price. I t  appears 
to me that in these cases the plaintiff should be prepared with tho 
best evidenco he can obtain as to what wag the m arket-value of 
tho share at the time of the sale. I t  would be doing no  injustice 
to the vendor or the vendee, who refused to disclose what the true 
price was, or whose evidence for. some good reason is not believed, 
to treat the marhet-value, which a prudent m an would give for tho 
share, as the price which was most probably agreed upon. l a  
such cases the Judge should ascertain what was the market-value 
a t the time of the sale, and accept that m arket-price as the prcH 
bable price agreed upon between the parties.
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In this particular case there was, as I have said, evidence on 
behalf of the plaintiff that Rs. 75 had been the price given for a 
share in an adjoining mahal, That evidence was not relied upon 
by the Subordinate Judge as correctly showing what was the  
market-value at the time of the sale. I  think that tliis caao had 
better go hack to enable the Court below to hear further evidence, 
tencTered by either party , as to w hat was the market-value of the 
share a t the time of the sale. I do not propose tha t the Ju d g e  
below should have to reconsider his finding that Rs. 775 was not 
the^contract price, for that has already been decided • but I think 
it r ig h t tha t the parlies should have an opportunity of putting 
forward some further evidence as to what the m arket value was. 
W e have allowed a remand in this particular case, but in future 
we ought to hesitate before sending a case of this kind back. I t  
is a part of the plaiiitifF’s case to show either what was the actual 
contract price or to give substantial avidenco, on which the Judge 
can act, showing w hat was the m arket value. I t  is necessarily a 
part of the plaintiff’s case th a t the price should be fixed by the 
decree of the Judge. F o r unless the Judge is in a position to fix 
the price, it is obvious that the decree would be ineffective and a 
nullity. In future, in cases similar to the present, if  the plaintiffs 
are not prepared to give substantial evidence, on which a Judge 
can act, as to the m arket value, those plaintiffs will deserve to have 
their cases dismissed. In  the present case, however, an issue must 
be sent down to the Subordinate Judge to take further evidence as 
to the market value of the share at the time of the sale. Ten days 
will be allowed for objections.

B r o d h u r s t , J.-— I  concur in the order proposed by the learned 
Chief Jusiico. (1)

Issue remiUed»
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(l) See Sheopargasli Dule V, Phimaj Dube, ante, p. 225,


