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Nath, is not correct, we dismiss tho contention with the observa-
tion that we ses no ground for departing from the construction of
the Mitakshara which has hitherto been accepted. We accordingly
find that the respondents have failed to show that Chandi Din was
the heir of Chaudri Naubat Ram ; and we find, in fact, that Chandi
Din was not the heir of Chaudhri Naubat Ram, and consequently
the respondents have failed to prove that they are entitled to main-
tain this action. Undor these circumstances, it is not necessary
for ns to express any opinion on the various guestions of limitation
and estoppel which have been argued in this case. We decree the
appeal with costs against the respondents and the estate of the
decensed plaintiff Nawab Mashuk Mabal.  The suit will stand
dismissed.

Appeal allowed.

Before Sir John Edge, Kt., Chief Justice, and Mr, Justice Brodhurst.
AGAR SINGH (I)Emmnwi) v. RAGHUBRAJ SINGH anp avorncr
(Pramnrires). * ‘
Pre-emptions=Concealment by vendor and vendee of actual price— Evidence— Markel-

vulue of properiy sold.

In suits for pre-emption, where the Court hus come to the conclusion that the
price alleged in the deed of sale is not the true contraet price, and whegre it cannot
ascertain the true price by reason either that the vendor and vendee refuse to
discloge the same by their own evidenee, or their evidence cannot he believed, the
Court should ascertain, if possible, what was the market-price of the property in
dispute at the time of the sale, and accept that mavket-price as the probable price
agreed upon between the parties, It is for the plaintiff either to show what was
the actual contract price, or to give substantial evidence on which the Court can
act, showing what was the market-value af the time of vhe sale.

Tris was a suit to enforce a right of pre-emption based on the
wajib-ul-arz of a village. The facts of the easeare stated in the
judgment of Edge, C. J.

Lala Lalte Prasad, for the appellant.

Lala Juala Prased, for the respondents.

Epar, C. J.—This is an appeal in a pre-emption suit against
the judgment of the Subordinate Judge of Gorakhpur, by which
he decreed the plaintifi’s claim, and found that Rs. 475 was the

* Second Appeal, No. 871 of 1886, from a decrec of Manlvi Sheh Ahmad-
ullah, Suvordinate Judge of (rorakhpur, dated the §th May, 1885, confirming a
deeree of Maulyi Abdurrazzak, Munsif of Baasi, dated she 8th January, 1885.
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price to be paid by tho plaintiff-pre-emptor. Tho facts of the caso
are shortly these. The vendee, who is a stranger, alleged that
the contract price was Rs. 775, and put in evidence the sale-deed,
The plaintiff, on the other hand, alleged that the contract price was
Rs. 75, and he gave evidence that a sharo in a neighbouring
mahai had been sold for Bs. 75. The vendee and the vendor were
not ealled to give ovidence in support of the price alleged in the
deed. The Subordinate dJudge came to the conclusion that the
price alleged in tho sale-deed was not the true contract price, and
he found, apparently without any evidence, that Rs. 475 was the
contract price or the market value.

TUnder theso circnmstances wo have to considor what ~should be
done in this and in similar cases. It appears to mo that in cases
of this kind, when the Judge has come to the conclusion that the
price alleged in the sale-deed is not the true contract price, and
where he cannot ascertain what, in fact, was the contract price,
he should aseertain, if possible, what was the market-price at the
time of the sale, and for these reasons:-—In the cases Iam suppos-
ing, the vendor and the vendee either refuse to discloso by their
own evidence what was the frue price, or their ovidence, with
regard to-the price, for some good reasons cannot be believed,
In such cases it is {requently impossible for the plaintiff to give
direet evidence as to what the true eontract price was ; becauso,
in cases in which a fictitious price is fnserted in the sale-deed, it is
dopne with the intention of defeating the rights of the persons
entitled to pre-emption, and the true contract price is concealed.
1t cannot be expected that in sueh cases the plaintiff’ wounld be able
to give direct evidence of the actual contract price. It appears
to me that in these cases the plaintiff should be prepared with the
best evidence he can obtain as to what was the market-value of
tho share at the time of the sale. It would be doing no injustice
to the vendor or the vendee, who refused to disclose what the true
price was, or whose evidence for. some good reason is not believed,

treat the market-value, which a prudent man would give for the
share, as the price which was most probably agreed upon. In
such cases the Judge should ascertain what was the market-value
at the time of the sale, and accept that market-price as the pm—-
mepn%awwduwmb%w%nﬂmpuhm.
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In this particular case there was, as I have said, evidence on
behialf of the plaintiff that Rs. 75 had been ths price given for a
share in an adjoining mahal, That evidence was not relied upon
by the Subordinate Judge as correctly showing what was the
market-value at the time of the sale. I think that this case had
better go back to enable the Court below to hear further evidence,
tendered by cither party, as to what was the market-value of tho
share at the time of the sale. Tdo not propoese that the Judge
below should have to reconsider his finding that Rs. 775 was not
the.contract price, for that has already been deeided ; but I think
it right that the parties should have an opportunity of putting
forward gome further evidence as to what the market value was.
‘We have allowed a remand in this particular ease, but in future
we ought to hesitate before sending a case of this kind back. It
is a part of the plaintifi’s case to show either what was the actual
contract price or to give substantial evidence, on which the Judgo
can act, showing what was the market value. It is nccessarily o
part of the plaintiff’s case that the price should be fixed by the
decrec of the Judge. Tor unless the Judge isin a position fo fix
the price, it is obvious that the decree would be ineffective and a
aullity. In future, in ceses similar to the present, if the plaintiffs
are not prepared to give substantial evidence, on which a Judge
can act, as to the market value, those plaintiffs will deserve to have
their cases dismissed. In the present case, however, an issue musk
be sent down to the Subordinate Juige to take further evidence as
to the market value of the share ab the time of the sale. Ten days
will be allowed for objections.

Bropnugst, J.— I coneur in the order proposed by the learned
Chiof Justice. (1)

Issue remitted.

(1) Sce Skeopargash Dube v, Dhanraj Dube, ante, p, 255,
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