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B at I  do not wish to conclude without saying tbat I  have con­
sidered it my duty  to deal with this case at suoh elaborate length, 
because I feel th a t the discretionary powers conferred by the law 
upon Magistrates, in the interests of preserving the public peace, 
m ast not be exercised without care and cautioo, and certainly 
never in derogation of the rights of liberty and security to which 
the people are entitled uuder the B ritish  rule.

Application granted.
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B efore  S ir  J o h n  E d g e , K t . ,  C h ie f  J u stice , and  M r .  J u s tic e  S tra ig h t.

N A R A IN I K U A R  (D bj?J!JK dant) v. C H A N D I D IN  a n d  a n o t h b e  C PI'A SN 'tifps)*, 

E vid en ce--S ta tem en t hi/ deceased person as to r e la tio n sh ip -^A c i I  o f  1872 {E vidence  

A ct), s . 32 (5 ) — H in d u  L a io ~ ~ M ita ksh a ra — Inheritance—S i s l e r ’s son.

S. 32 (5 )  o f th e  E v id en c e  A c t  ( I  o f 1872) doos n o t a p p ly  to  s ta te m e n ts  m ade 
b y  in te re s te d  p a r t ie s  in  d en ia l, in  th e  c o u rse  o f  l i t ig a t io n ,  o f p e d ig re e s  up  h j  

t l ie ir  o pponen ts^

A cco rd in g  to  th e  M ita k sh a ra ,  a  s is te r ’s son , who Is  a  bandhu  a a d  n o t  a  sap inda  

S im ilar to  a d a u g h te r ’s son , c a n n o t in h e r i t  u n t i l  th e  d i r e c t  m a le  line  dow n  to  an d  

in c lu d in g  th e  la s t  sam onadaca, i.e.^ f o u r te e n  d e g re e s  o f th e  d ire c t  m ale  l in e ,  h as  
b een  ex h au s ted . K o o e r  G o la h  S in g  v. R a o . K u r v n  S iity  (1 ) , B h ja h  S a m  S in g h  v .  

B h ja h  Ugur S ingh  (2 ) ,  a n d  L akshm anam m al v . T iru ven g a d a  M u d a li  (3 )  r e f e r r e d  to.

T h i s  was a sm t brought by Ohandi Din, with Nawab Mashuk 
Mahal, to whom he had transferred his interest in a portion of tho 
property in dispute, for possession, by right of inheritance, of the 
ancestral estate of his m aternal uncle Ohaudhri N aubat Eam . The 
defendant, Bani Naraini K uar, was the widow of Raghunandan 
Prasad, who, she alleged, had been adopted by Ohaudhri N aubat 
Eam , who had died without natural issue. After the death of 
Chaudhri Nanbat Ram (who was a  separated H indu) in February, 
1867, his widow, E ani Ganesh K uar, entered into possession of 
bis estate, and continued in possession until her death in August, 
1878. After her death the defendant obtained mutation of names

* F ir s t  A p p ea l, N o, 12S o f  18S1, fro m  a  d e c ree  o f W . Y oung , E sq ., D is tr ic t 
J u d g e  o f  B a re illy , d a te d  t i e  20 tli J u a e ,  1881.

(I )  lO B. L. E., 1. (3) 13 Moo. I. A. 373.
(•■?) I. L. 5 Mad,

u
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1886 jjQp fnvonr as the wi’doff of Raglm nandan Prasad , and entered
Nakjviot ii^to possession.

tj. The Court of first instance (D istrict Judge of Bareilly) decreed
Chandi Din, claira» The only issue to which it  is necessary to refer was 

whether the plainti tf Cbandi Din was or was not, according to the 
liini-lii hiWj t]i0 noiirest heir to l.he estate of Naiibat Ram, This 
issue -was reniitted by the B igh  Court under s. 566 of the Civil 
Procedure Code to the D istdot Judge, who returned a finding to 
the effect that two persons, named Shib Lai and Bhairon Prasad, 
stood nearer than Chandi Din in point of heirship to Nanbat Ram. 
Objections were taken to this finding under s. 567 of the Civil 
Procedure Code, on behalf of the plaintilfs-responden^^s, and the 
appeal and the objeciions came on for hearing together. I t  was 
contended on behalf of the respondents that, upon the evidence and 
according to the rules of li in d n  law, Ohandi Din was proved to be 
the heir of Nanbat Ram, that the alleged relationship of Shib Lai 
and Bhairon Prasad with Nanbat Ram was not established, and 
that, even assuming it to be established^ Chandi Din was the heir 
tif Saiibat Earn, and, as siioh, was entitled to _ possession of 1m 
ancestral estate on the death of Rani Ganeah K uar.

On behalf of the respondents, certain documents were tendered 
in Gvidence, which were objected to by counsel for the appellant. 
One of these documents was a written statem ent of defence filed 
on b eh a lf  of G anesh  K uar on the 5th January , 1875, in an action 
brouglit against h e r  and Kaghiinandan Prasad by Bhairon Prasad 
and one Piare Lai in 1874. In  th a t suit the plaintiffs prayed for a 
declaration of tl ie ir  riglit, as heirs of Naubat Ram, to succeed to 
liis estate afte r Ganesli K u ar’s death, alleging as their cause of 
action a statement made by Ganesh K uar in a written do/'cnce in a 
previous suit brought against her by Ohandi Din, to the effect that 
iier husband Eaghunandan had been adopted by E aubat Earn. la  
defence to the suit of JBhairon Prasad and Piare Lai, Ganeshi K uar 
replied, in her written statement, that the plaiu.tiffs had no cause of 
action, and that Raglmsundan Prasad had, in fact, been adopted by 
Naubafc Earn. She added:— “ The plaiatilfs do not belong to tho 
family ofChaudhri l^anbat Earn, deceased. The pedigree produced 
by them is incorre<;i.’’
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In  a coiiclensed form, the pedigreo aJlegeil by tiio duicnclant- 
appellanfc in the present case, was as follows

Mohau Das.
I

Hiramau,
!

Ja i Bhadr. 

Siiiapat.
s

Tcj Ram.
I

Pran Sukh.
I

Munna LaL
'.I

Shib Lai.

Jai Prakasli,
I

Dalthaman,

Shambhu Natii. 
I

Bhairon Puasad.

1
Shaiu 1111011.

Gopal Kanu 
!

E asti Kaiiib 
1

Baa ant Ram.

Naubat Earn. Isiiri B ib i 

Ciiaiadi Din.

N a m i n i
K u a k

Ch a s m  Diw=

m

ISSS

The OTily points in tho case io which reference is necessary for 
the purposes of this report are, first, the question whether Ganesh 
K uar”s written statem ent of defence in the suit of 1875 was rele­
vant under s. 32, cl. (5) of the Evidence Act, as showiug that 
Bhairon Fraaad was not related to Naiibat Ram  ; and secondly, the 
question whether, assuming the pedigree put forward by the appel™ 
lant to bo proved, the phiintifF Ohandi Dm, as tho sister's son of 
Naubat Ram, would inherit in priority to Shib Lai or Bhairoa 
Prasad.

Mr. G, B . H ill, K unw ar Shivanatk Sinha, the Hon. Pandit A ju-  
dhia Nath  and P and it JSaud Lai, for the appohanfc.

Mr. W. M. Coliiin, M unshi Ranuman Prasad, Munshi Kashi 

P m m d , and P and it Sundar Lal^ for the respondonts.

E d g e , 0 .  J .,  and S t r a ig h t ,  J ., upon the question whether 
Ganesh K uar’s written statem ent of the 5th Januarj/-, 1875, was 
admissible in evidence, said The next document was the w ritten  
statement of Rani Ganesh K uar, filed in an action brought against 
her and Babu R aghunandan Prasad by Pi are Lai and Bhairon 
Prasad. This document was tendered in evidence w ith tho object 
of showing tha t Eani Ganesh K uar denied that P iare  Lai and 
Bhairon Prasad were of the family of Chaudhri Hanbat Ram. 
Pandit Sundaj' contended that it was a statem ent w ithin the 
m eaning of sub-section 5 of s. 32 of the Ind ian  Evidence Act of 

and, as suclij was admissible. W o J-'ejeoted this state-
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188(5 meiifcj b e in g  o f  o p in io n  t h a t  s n b - s e c t io n  5 d o e s  n o t  r e la t e  to  s t a t e ­

m e n ts  m a d e  b y  in te r e s te d  p a r t ie s  in  d e n ia l ,  in  th e  c o a r s e  o f  l i t ig a -N^uaini
tion, of pedigrees set up by the opposite parties.

CiiANDi Din. [After referring to the evidence in detail^ their Lordships eamo 
to the coBcUision tha t the pedigree asserted by the appeUant was 
proved. Their judgm ent continued thus :—]

As has been already mentioned, Fandit Sundar Lai and Mon» 
siii Kashi Pramd  contended that, even assuming the appellant’vS 
family tree to be established, their client Ghandi Dln^ as the sis­
te r’s son of Ghaudhri Naubat Rum, w o u ld  inherit in priority to 
Shib Lai or Bhairon Prasad. They relied on TJmaid Bahadnr v„ 
JJdoi Chand Q  an d  the judgm ent of Mittor, J., in Amrifxi Knmari 
Dehi V. Lakhimrayan Ckuckerbutty (2). All that those authori- 
tie.s, as it appears to iis, establish is that, according to the M itak- 
shara, which is the law prevailing in these Provinoes as to iuheri-» 
tance amongst U in ditS j a sisstei’s sou may be th e  h e ir  of h is  mo­
ther’s brothery—a proposition which appears a to n e  t im e  to h a v e  

been doubted. They contended that although a sister’s son was 
not a got'taja mpinda of his m other’s brother, he was a sapinda 
similar to a daughter’s son, and as a daughter’s son would inherife 
in case of there b e in g  no son, grandson, great-grandson, w'idow 
or daughter living of the last owner, so similarly a sister’s son 
would inherit before the more remote relations of liis nncle’s family. 

On the other side. Pandit Ajiulliia Math G on ten d ed  tliat the 
sister’g son, who was a hamlhu^ could not, according to the Mitak™ 
shara, take until the direct nude line, down to a n d  including the 
last samonadaea, that is, fourteen degrees of the direct male line, 
had been exhausted. In  support of his contention, he referred to 
the Mitahshara, to V ijnanesvara, and to M ayne’s H indu Law and  
Usage, ss. 436 and 490. He also referred to Kooer Golah Singh  
V. R aoK unm  Singh (S), Bhyah Ram  Singh v. Bhjah XJgur Singh (4) 
and to Lakshmanammal v. Tinimngada Mudali (5). As Pandit 
(hr Lai and Munshi Kashi Fraaad failed to produce any authority 
showing th a t the v ie w  as to th e  rule of the M itaksliara, which has 
hitherto been accepted and is th a t contended for by P and it

(1) I. L. R , 6 Cale, 119. (3) 10 R L, R„ 1 .

(2 ) 2 B. L, ii., F . B. 28. (4) ,13 Moo. 1. A ,  373v
(5) I .L . R., 5 MM., 2 i l .
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Nath, is not correct, we dismiss tho contention with the observa­
tion that we see no ground for departing from the construction of 
the Mitakshara which has hitherto been accepted. W e accordingly 
find that the respondents have failed to show that Chandi D in was 
the heir of Ghaudri Nan bat Ram ; and we find, in fact, that Gbandi 
Din was not the heir of Ohaudhri Naubat Ram, and conseqaently 
the respondents have failed to prove that they are entitled to m ain­
tain this action. U nder these circumstances, it is not necessary 
for us to express any opinion on the various questions of lim itation 
and estoppel which have been argued in this case. W e decree the 
appeal with costs against the respondents and the estate of the 
deceased plaintiff -N^awab M ashuk Mahal. The suit will stand 
dismissed.

Appeal allowed.

N a r a t n i
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B e f o r e  S ir  J o h n  E d g e ,  K t.^  C h i e f  J u s t ic e ,  a n d  M r .  J u s t i c e  B r o d li i ir s L

AGAR SINGH ( D e f e n d a n t )  v. R A G H I J B A J  SIN G H  a n d  a n o t h e r  

(PLAHSa’IFFS).  *

P r e 'e m p iio r i'^ O o n ce a lm e n t by ven d or  a n d  v en d ee o f  a c tu a l p r i c e —E v id e n c e — M a r k e t-

v u lu e  o f  p rop eriif s o ld .

In suits for pre-emption, where the Court has come to the conclusion that the 
price alleged in the deed of sale is not the true contract price, and w h |re it  canuot 
ascertain the true price by reason either that the vendor and vendee refuse to 
disclose the same by tlieir own evidence, or their evidence cfranot be believed, the 
Court should aHcertaln, i f  possible, what was the market-price of the property ia  
dispute at the time of the sale, and siccept that market-price as the probable price 
agreed upon between the parties. It is for the plaintiff either to  show what was 
the actual contract price, or to give substantial evidence on which the Court can 
act, showing what w as the m arket-value at the time of the sale.

This was a s u i t  to enforce a right of pre-emption based on the 
wcijib-ul-arz of a villafjo. The facts of the ease are stated in the 
judgm ent of Edge, 0 . J .

Lala Lalta  Prasad, for the appellant.

Iiala Juala Prasad, for the respondents.

E d g e , C- J . — This is an appeal in a  pre-omption suit against 
the judgm ent of the Subordinate Judge of G orakhpur, by which 
he decreed the plaiutifi'’s claim, and found th a t Rs. 475 was the

* Second Appeal, No. 371 o f 1886, from a decree of Maulvi Shah Ahraad- 
Hllah, Subordinate Judge of G-oralchpur, dated the 5th May, 1885, coufirming a  
deeree of Maulvi Abd,urrazzak, M unsif o i B aasl, dated the 8th January, 1885.
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