
objections were nofc fcakea until after the scheme of  parti t ion  had 
been approvftd by the Assistant Collector and confirraed by the R . ^
Collector of the District,  consequeiitly they  can onlj^ be regarded  Ishoe’das

in the light of objections to the mode in which i t  was proposed to 
make the partition. And if these objections were to the fo rm  of 
partition, an appeal would undoubtedly have lain to the Commis

sioner. As I have already said, and desire to emphasize, a t  the 
stage of the proceedings when objections were taken, it  was too 
late to determine questions of title. Accordingly the Assisfant 
Collector cannot be said to have done so ; and if  the proprietary 
rights of the appellants have been interfered with, the Civil Court 
i s  open tq them. The result of  these observations is, tha t there 
was no appeal from the order of the Assistant Collector to the 
District Ju d g e  ; and it necessarily follows, therefore^ tha t  no appeal 
lies to me from the order  of the District Judge . The appeal is 
dismissed with costs.

Appeal dismissed.
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B efore  S i r  John Edg?.^ K t . ,  Cfi io f  ./usti'ie, ujid tllr. Jus'^ice Srodhurn t .

HiVR N A K A I N  SfNO-H ( P l a i n t i f f )  v . K H A R A G  t f lN G H  an d  iSflrc-I s
A S (/rH E R  ( P d p k u p a n t s ),'-'' ------------ -------- -

A ppea l— D eath o f  plaintiff-resp'm dp.nt d u r in g  pendeaai/ o f  a p p m l~ ~ ^p p lica U o n  hy 
ikf& ndant~appellani fo r  suhatituiian of deceme.d's legal represenU iiwe — A pp lioa -  

tlon by th ird  persan cla im hig  to hs such represeM atlve  and to be substitn lcd  an 
respondent— C iv il Procedure Coda, s. 33— “ Q uestions involved  in the s u i t  ”■— C ivil 
Procedure Code, ss. y65, SG7, 3GS, 6S2— U aappetded niisctillaneous oTdsr ,sei 

aside an appeal fr o m  decree— C iv il Procedure ('ode, a, 591.

T h e ‘'questionss in v o lv ed  if) th e  s u i t r e f e r r e d  to  i a  the  seco n d  pnv iig rap li 

o f  8. 32 o f th e  C iv il P ro c e d u re  C oda, a re  q iiea tio i\s  b c tiv e ea  th e  p la in tif f  a n d  th e  
defendftn tj a n d  n o t  (iuesfciotis w hich  m ay  a rise  b e tw e e n  c o -d e fe u d an ts  o r  co-plaiu- 

tiS.H inler se. 'i 'h c  sec tio n  doeti n o t a p p ly  to  q u e s tio n s  w hich  a re  n o t in v o lv ed  in  
th e  su it b u t c rop  u p  in c id e u ta l ly  d u r i t i”- th e  p e n d en cy  o i  a n  a p p ea l, ancli as tlie  
q u estio n  w h e th e r one p e rso n  o r a n o th e r  ia th e  le g a l r e p re s e n ta t iv e  o f a d eceased  

p la in  tif l-re s p o n d e n t.

S . 591 of th e  Code enab les  th e  C ourt, w hen d e a liag  ivifcli an  a p p ea l from  a. 

d e c ree , to d ea l w ith  a n y  quei-:l;on w h ich  m ay  a r is e  aa to  an y  e r r o r ,  d e fe c t j  o r 
ir r e g n ia r i ty  in  a n y  o rd e r  aiSei'.ting tlie  d tc is io n  of th e  case , though, a n  sp p ea l from  

su ch  o rder m ig h t  have  been  a n d  has n o t  b een  p re fe r r e d ,  G ooghe Sahoo  v . V rem lu ll 

Siihoo (3 )  r e f e r r e d  to .

=*• Second A p p eal No. 1881, o f  1885, from  a  d ec ree  of W .T«
D is tr ic t  Jo d '^e  o f  A lig a rh , d a te d  th e  2 9 th  Msiy, 18S5, co n firtu iiig  a  d e c re e  o f  B ab u  
iNaraiu S in g h , A s s is ta n t C ollc ictor o f  S o e l, d a te d  th e  23rd  J u n e ,  3881.

(1 )  I. L. E., 7 Calc. 143. ,



D arin g  iho pendency  o f  an  a p p e a l, tli'i p la iu tiK -re.-ipondcn t iliud, an d , on the  

___________ —  applluado.i oi= the  ap tie llan t, the  narue oE ! i  was on tftrad  on tho  ro cu rd  as  reapon-
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ILui Natiain -jn jiinc,.; of fj,e aeceased . Snb^eqtiiM itly K  a[)prici! to  l)e svibatUuted as
res(ion:leiit, aIlG,?iiis- th a t  iie and  n o t H  was th e  lc!i;al re p re s e n ta tiv e  o f  th e  p la iu iil! . 

Kii.M i’ Ci T he C ourt passed an o rder u iak in g  K  11 jo in t  re s p o n d e n t w itl i  H . T o  tills  E
S iiso n . ob jec ted , l)Ut lie d id  n o t uppeal from  tlie  o rder. U ltim a te ly  tlie  C o u rt dism issed

th e  appeal, and  pa rsed  a  d ec ree  t i ia t  th a  m<)ney c la im ed  ia  th e  s u it  was payab le  to 

th e  two respu iu len ta .

Held  tIiMt s. 32 of th e  C iv il P ro eed n re  C ade d id  n o t a p p ly  to  th e  case so as 

to  fiuthorize 4he C o u rt below  to  ad d  K  as a re sp o n d e n t; llia t tlie  o n ly  o th e r  aeotiuu
un ile r w hich h e  m ig h t possib ly  h a v e  V)e'm br(Might in  w:w a. S05 ; liuib cvetv aasuni'
ing  s. "65 fco ap p ly  to  su eh  a  case, th e  C o u rt liad no pow er to  m ake  K  a respondm it 

Jo in tly  w ith  H, but slioiild have tak en  one o r tlio o tlic r o f  tlio  co u rses  speeifled 

in a, 367, so as to d e te rm in e  who w as th o  legiU re p re y e n ta tiv c  o f th e  dcceaseil 

phun titT ; and  th a t  tiie course  adop(;ed by thi>. C o u rt w as an  ex ce ed in g ly  incm n’eni- 

eu t (>ne w hich oug 'ht n o t fco h av e  lieeu taken  oven il‘ ih e  C o u rt h ad  pow er u nder 

th e  Code to  ta k e  it.

IJeld  a ls j  th a t ,  on  a p p ea l fro m  tho  d ecree  of th e  C o u rt below , H  was en titled  

to  object, to  th e  o rd e r ad d in g  K  a>4 a re sp o n d e n t, th o u g h  b e  h ad  n o t appealed, 
from  the o rd e r its e lf .

This was a suit to recovei Us. (]-9 as lambardavi dues and 
arrears of Government rev^enue, under s. 93 (g) of the N .-W . P« 
Hfcsiit Art (XTI o f lS S l) . The facts of the case are stated in the 
jrulgnionfc of Edge, 0. J , Besidos tho authorities referred to iti 
thf! Judgment, the casGs of Lakshmibai v. Bath'iskna  (I) and i’̂ a- 
raini Knar v. Duijan Knar (2) wore cited dui'iBg the arounieat.

Paudit Siindar Lai, for the appellant,

iVluiishi Ram Prasad^ for the respondents.

E d g e ,  C. J ,— In this case Rani Sahib Kiiar, the widow of on© 

Eajah Gobind Sitigh, brouoht an action against Badri Prasad to 
recover money alleged to be duo by the defendant. Eani Sahib 
Knar succeeded in the suit in the Oolleotor’s Court, her snit having 
buttn disinisded in the second claaa Assistant Collector’s Oonrt.
1 1’om the decree in the Collector’s Court, the defendant appealed 
to the District Judge, and, ponding that appeal, Rani Sahib K nar 
died some time prior to the l l t h  September, 1883. On the U tk  
heptember, 1883, Rajnh H ar Naraiu, the appellant here, was added 
to the record as respondent in that appeal in the place of the Rani 
buhib Knar, on the applicatian of the defendant, who alleged that 
Itiijah H ar Narain was the adopted son of Rajah Gobind Singhj tli©_ 

(1 )  L L. E ., 4 Bom. G54. (2) I. L, S ., 2 a l l .  738.



husband of R ani Sabib K u a r, and th e  legal representative of the 1887

deceased plaintiff. Hab Nabaw

Oq the 6th of December following, K liarag Singh, one o f  the Skngh
respondents here, made an application to the Judge, alleging that 
he was the heir of Raj ah Gobiad Singh, and that the adoption of 
Rajah H ar N a rain was inform al, and asked to be substituted for 
Rajah H ar Narain. On the 15th January , 1884, the Jad g a  passed 
an order by which he made K harag  Singh a joint respondent with 
Rajah H ar N arain. Rajah H ar Naraiu objected to K harag Bingh 
being made a jo in t respondeat with him, but, however, he preferred 
no appeal from that order of the Ju d g e , dated the 15th January ,
1884. '

The appeal proceeded, w ith the result that the D istrict Jud g e  
dismissed the appeal, and passed a decree that the money claimed 
in the suit was payable to the then two respondents on the record,
Rajah H ar N arain and K harag  Singh, From  that decision one 
of those respondents, R ajah H ar N arain, has brought this appeal, 
making the other respondent K harag Singh and Badri Prasad 
respondents in  this appeal. He alleges tha t the Judge had no 
authority to make K harag  Singh a respondent in  this case.

The first th ing  to be observed is that Rajah H ar K arain was a 
respondent, who, if s. 368 of the Civil Procedure Code applies to 
this case, had been properly made a respondent. I t  is said th a t 3.

368 was the section under which he was appointed, because by s.
582 of the Civil Procedure Code, the procedure laid down in s. 368 
is made applicable to cases in appeal. I t  is contended on behalf of 
K harag  Singh^ who is the only one of the respondents represented, 
here by counsel, tha t there  was power to appoint him  under s. 32 
of the Civil Procedure Code.

Now, when we look to s. 32, we find th a t the second paragraph 
of that section only applies, so far as the adding of a plaintiff or 
defendant is concerned, to cases where the adding of the person ' 
will enable “  the Court effectually and completely to adjudicatej 
upon and settle all the q^uestions involved in  the su it/^  I  do not 
th ink there can be any doubt tha t all the  questions above referred 
to must be questions between the plaintiff and th e  defendant, and^ 
no t questions 'which may arise between co-defendants or befcweefl

:01 ,
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co-plaintifts inUr se. W hat then was the question tha£ was involved 
here between the plaintiff and the defeuJanfc ? The only ques
tion was whether, a t the t i m e  of the institution of t h o  suit, Raui 
Sahib K uar was in a position to m aintain this action. I t  so hap
pened that she died pending the appeal, but still the cause of action 
was not whether one person or another was tha legal representative 
©f B a ja h  Gobind S io g h j  but whether she had established a good 
cause of action against Badri Prasad, so tha t the dispute between 
these two parties^ Kajah H ar Narain and K barag Singii, is not, in 
ray  opinion, a question which is involved in this suit. I t  is a 
question which has cropped up incidentally during the pendency 
of the appeal. For that reason I  think tha t s. 32 does not apply 
to this case. K harug Singh was not brought in under a. 368 of 
the Civil Procedure Code, nor, under s. 32 of the Code, in my 
opinion, was there any power to add him as a respondent The 
only section under which he m ight possibly have been brought in 
is s. 365 of the Code. I t  is contended by M r. iSundar Lai on 
behalf of the appellant that s. 365 does not apply, as it is not incor
porated by reference in s. 582. That is, th a t s. 365 only applies to 
an actual plaintiff as plaintiff, and not to an appellant or res[)ondent. 
That is a point which I do not want to decide. I t  appears to me 
tha t if 8. 365 does apply to a case like this, still the Judge below 
had no power to do what he has done in this case. If  that section 
applies, it was necessary for the Jud g e  in that event, there being 
a  dispute as to who was the legal representative of the deceased, to 
adopt one or other of the courses specified in s. 367. He ought 
either to have stayed the appeal until the fact as to who was tha 
legal representative of Rani Sahib K uar had been determined in 
another suit, or he ought to have decided at or before the hearing 
of the appeal as to who should be adm itted to be such legal repre
sentative for the purpose of prosecuting the suit. The Judge 
-adopted neither of these courses. H e did not decide who was the 
legal representative. Moreover, K harag S ingh, if  he made his 
application under s. 365 of the Oode, was clearly beyond time 
by twenty-six days, a« Rani Sahib K u ar died prior to the l ltli  
September, 1883, and Kharag Singh did not make his appliGa,tioa 
till the 6th December, w'hen the sixty days required by att; ITl' 

the seoond schedule of the Limitation Act had already expired.
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I t appears to me thafc in this particular case the Judge has JSS7
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K h a r a q
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ailopted a prooedure which is noi  ̂ contemphitecl or provided for b j  H a k  N a k a i s  

any section of the Code to which my attention has been drawn. If, 
however, the Judge had any such power under ihe Code^ the course 
which he took was an exceedingly inconvenient course, and one 
which he ought not to have taken ; because it will leave this case ia  
this position, that, if on appeal the decision of the Court below was 
affirmed, K harag Singh would practically be in  a position to mako 
useless any decree which m ight be passed on appeal. The decree 
being a joint one in favour of Baja H ar N arain and K harag 
Singh, neither of them could under s. 231 of the Code take out 
execution separately, unless he applied for tlie execution of the 
whole decree for the benefit of both. I t  may be assumed from tho 
position taken up by K harag Siugh that he will not be a consenting 
party to Raja H ar N arain’s obtaining execution in his own 
favour; and E:ija H ar Narain, to be consistent with his position, 
will not apply for execution on behalf of himself and K harag  Singh.
I  think, therefore, th a t even if the Judge had authority to make 
the order of the 15th Jan u ary , 1884, he ought not to have made 
any such order.

I t  is contended that this is a m atter which we cannot ^eal with 
i n  this appeal; th a t there ought to have been an appeal against the 
order of tho 15th January . I think that point is made quite plain 
by s. 591 of the Code of Civil Procedure, which enables this Court 
when dealing with an appeal from a decree to deal with any ques
tion which may arise as to any error, defect, or irrogulari ty in any 
order affecting the decision of the case. The Court m ust have 
such power, because s. 591 provides that an objection to such order 
may be made a ground of objection in the memorandum of appeal.
I  th ink that this point has also been decided by the case of Googke 
Salioo V .  Fremlall Sahoo (1).

Under these circumstances I  am of opinion tha t this order of 
the 15th January  ought not to have been made, and I  fail to see 
what power the D istrict Judge had to make the order; and I  think 
it  is one which, if allowed to stand, will create great inconvenience 
and possibly ip.ake any decree obtained by the representative of 
Btihi Sahib Kqai* inoperative. Therefore this appeal, so far as 

Cl) I. B., 7 Calc, H8,
' ' ■ ■ 62
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that point is concerned, should bo allowed, and tlie decTeo of tlie 
Courfc below will 1)0 pu t righ t by settinn; aside the order of the 
15ta Janoaiy, ISSl-, and dismissing K harag Singli from this 
a.ppeal. I  think this appeal ought to be allowed \Tith costs agaiusi 
K harag Sinofh. As Badri Prasad has noi appeared to contest this 
appeal^ so far as lie is concerned, each party  will berir his own 
coste, This decision does not afFect the rights of the parties in the 
other cases.

B r o b h u r s t , J .— -I concur ill the ot^inioii expressed by the learn
ed Chief Justice^ and in. decreeing the appeal ¥/ith costs aguiijsi 
K harag Singh.

A ppea l a llo im l

1SSG 
Jn h j 16. C R I M I N A L  R i W l S I O N A k

B efo re  M r . J m tic c  M ah im od ,

Q U E E H -B M P K E S S  v. A B D U L  K A .D IR  a h p  a ito th b h ,.

Security  fo r  keeping the p ea ce -^C r im in a l Procedure Code, ^s. 107, 112, 117, 118,23!)“ =
“ Show eansc^’— B u rd en  o f  p r o o f i n q n i r i / —’Oppos i ng fac tions  ileall wiik 

in one. p r o c e e d in g N a tu r e  an d  quantum  o f  evidence ncceasury hefore passjii^ 
order fo r  security .

U pon OTueral p rin c ip le s , s v e i j  p e rson  is e u ti t lc d ,  in  tlio  absencfi o f  e se e p tlo n a l 

a u th o r i ty  e o u fe rre d  b y  th e  la w  to  th e  c o n tra ry  e f ie e t, w hen  re q w ire d  by the  
ju d ic ia ry  t i i l i e r  Vo fo r fe it  h is  l ib e r ty  o r to  h a v e  liis  l ib e r ty  q iia lliio d j to  iiisiaS 

th a t  liis  caac s lia li b e  t r i e d  s e p a ra te ly  fro m  tlic  cases o£ o th e r  p e rso n s  s i iu lla r l j  
c ircurastaiicefL

W h ere  an  o rd e r  has b een  p a ss e d  u n d e r  0.1 0 7  o f  th e  C irirriiaal P ro eed o re  

Code re q u ir in g  m o re  p e rso n s  th a n  one lo  show  cau se  w h y  th e y  Hliould n o t  sev e ra lly  ■ 
fu rn is h  se cu rity  fo r  k e e p in g  th e  p e ace , th e  p ro v is io n s  o f a. 239 re a d  w itb  a. 117 

a re  ap p licab le , su b je c t  to  su ch  m o d if ica tio n s  a s  tl ie  laSiter s e c tio n  in d ic a te s , and 
la  Bncli p ro ced u re  an th e  e x ig e n c ie s  o f each  in d iv id u a l case  m a y  re jic ler adv isab le  

iti  th e  iritei'cats o f ju s tic e ,  A  J o ia t  in q n iry  in  th e  case  o f fiuch p e rs o n s  is  th e re 
fo re  n o t ipso fa c to  illeg a l ; a n d  e r e n  in  case s  w h e re  one  an d  tlio  sam e  p ro c eed in g  

ta k e n  b y  th e  M tig is tra le  Tinder a s, 107, 112, 117 a n d  118 im p ro p e r ly  deals  w ith  
jh fn 'e  persons tliau  one,, ti \e  m a tte ?  m u s t h e  c o n s id e re d  u p o n  t h e  in d iv id H al m e rits  
o f th e  p a rtic u la r c ase , and  w o u ld  a t  m o s t a ra o u p t t o  a n  i r r e g u l a r i ty  w h ich , 
acco rd ing  to  th e  p a r t ic u la r  c ircu tiia tance fij rr i^ jh t o r  n iig M  n o t  b e  c o v c re d  by  th o  

p rov isions o f s. 537. Q uecn-E m prcss  v ,  JSaiku, ( 1 )  a u d  E m p re ss  ? ,  B a iv k  (2 ) 
re fe r r e d  to.

A n  o rd e r p a ssed  b y  a  M a g is tra te  im d e r ss. 107 a n d  112 o f  th e  C rim ia a l 

P ro ced u re  Codej, re q u ir in g  a n y  p e i 'w a  to  ** bIiow c a a s e ”  w h y  he, sh o u M  fto t b£| 

(1) I ,  L . E .,  G A ll, % U, . ( 2 )  W c o k l l  18S4, p ,  S4,


