
Upon a courtyard  wliich their neiglibours had a rig h t to use. I  1^87
cannot see that there is any principle of equity as to aeqiueseeuce Ii'atkhtab

involved in this ease. This is not a case io which wo shouhl send
back an issae as to w hether there was acqufesceiiCB or no t, I  Ma^^MstAo
concur with the view of the lower appellate Court, and I  think
that this appeal must be dismissed with costs.

B kodhurst, J . —I concur with the learned Chief Ja.stico in 
dismissing both the appeals with costs.

Appeals Jismissr d.

B efore  S ir  jo h n  Edije, A 'l ,  C /iie f Justice , and  M r . JuaHce S fo d /m r s l ,

J H U N A  (r )EJHNEiA .N T)  V. B E N I  R a m  ( P t A X N T l F F ) . ’̂  P i-h n ta T t;  2 ^

B a h  o f  m m ov'eahh properiy — Covenant hy vendor o f  gnod title — S u i t  and  decree on a  

previous mort<;age a f/ainsi purchaser— S n il by  v e v th r  io nef. aside inorhjage, itnd  
dccree a s fr a u d u le n t— Vendor hot compeient io m a in ta in  ths su ii— A ci I  o f
{Specific  R e l ie f  A c t)  s. 39.

A v en d o r o f  (and  w ho  h a d  c o v en a n ted  w ith  h is  v e n d ei’a th a t  lie Ijarl a  

Ifood t i t le ,  a n d  w bo , a f te r  th e  s;ile, h ad  no in te ie a t  rem a in in g  in  ib e  p ro p e rty ,

: b ro u g h t a  s u it in w h ich  iie c la im ed  to  s e t  asid e  as f r a u d u le n t  a  tn o rtg n g e  on 'wliieli 
th e  d e fe n d a n t lia d  o b ta in e d  a  d ec ree  a ^ n in s t th e  ven d ees , an ;i th e  decree  il.selF„

K e  based  His r ig l i t  to  naain ta in  th e  s u it  up'oa h is  l ia b il i ty  u n d e r h is  covetiau t., 'i h e  

te n d e e s  w ere  u o t p a r t ie s  to  th e  saifc.

H eld  t h a t  a s  th e  defendasn t’s m nrtgaffe  b'ad m erited  in hia fJecree, th e  siu& 
c^Juld on ly  b e  Diaintuiined iC th e  p la in tif f  cou ld  sbovr h im s e lf  e n ti t le d  to  h av e  th e  
d e fe n d an t’s d e c ree  s e t  aside , a n d  th a t  h e  had  show n  bo  in te re s t  w hich  w ould 

feutitle h im  to  m a irita in  a  s u it  fo r  su ch  a purpose'.

T he facts of this case are sufficiently stated for £hei purposes of 
this rep'ort in the judgm ent of the Chief Jdsiree.

Bdbn Ratmi Chand^ for the appellant.

Bab'ii Mam D as ChdJcarbati aud Munshi Madli0 F ram d, for ths‘ 
respondent

E dge, 0 .  J i—Tn this action, the plaintiff, who' had sold a shop' 
to persons called Rani Chand and Eaghubar Dial, claim'ed to have 
^m ortgage  on which the defendant had previously broitght aii 
action and obtained a decree against Bam  Chaud alnd Raghnhat 
Dial, set aside, and the decree for the onforcenient of lien on ihai 
mortgage against this shop also set aside, or to liavo the shop'

* S eco n d  A p p eal, N o. 596 of, 188^, fro m  a d ecree  o f  l ia i  G hhefls Lail', 8u'',ovdiaiite! 
j i id g e  of, J fa ra k h a h a d , da ted  th e  17 th  P e c em b e r , 1885, re y e rs m g  th e  d e c ree  a f  
.!^ aw lv i,& k ir  l iu s a in ,  M m is if  o f  E a rsk h a lJa d f d a te d  th e  1 5 th  A pril,, ISS^^
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1887 exempted from the effect of thafc decree. Now in the previous
J h o n a  action, the piaiutiff’s—the present defendnnii’a—claim was as mort-

BsNriUM action, his mortgage was established, and si deoree
was givea as against the sliop in question and Earn Chand and 
Raghubar Dial, who were in possession and apparently the owners
of the shop. Before that action, the present plaintiff had sold the
shop, or any interest he had in it to Kam Chand and Eagiiubar 
Dial, and ho bad covenanted with them that he had a good title. 
In  the present action, to wliicli R:im Chand and B,agliubap Dia! 
were not parties, the plaintiff claims to set aside that m ortgage and 
ilie decree obtained in the previous action on the ground that the 
mortgage, tlie subjeot-m;itter of the previous action, was fraudulent 
and did not bind him, and on tho ground that, as lie  ̂was liable cm 
his covenant, he was entitled to m aintain this action.

The first Court dismissed the claim, on the ground that tho 
plaintiff had no interest, and, for the reasons to bo stated liereaiterj 
1 think the first Court was right. The lower appellate Court went 
into the matter and came to the oonclusion that the mortgage was 
a fraudulent one, and that the plaintiff was entitled to maintaio, 
under s. 39 of the Specific Relief Act, the present action.

W e m rat see how far the latter conclusion was justified. That 
section gives to any person against whom ft written iiistrum ent is 
Y oid or voidable, who has reasonable apprehension that such instru
ment if left outstanding may cause him serious injury, a right to 
bring an action for the cancellation of the instrum ent. W ith regard 
to this, my first observation is that the instrum ent in question had 
merged in the decree, and practically this action can only be m ain
tained if Mr. Chaharhati could satisfy u3 that his clieiit was entitled 
to have the decree in tho prior suit set aside. The present plaintiff 
has no interest in the property in question, he parted with all hig 
interest before the suit, and it is admitted that the hypothecation 
bond cannot be enforced as against the plaintiff himself. Under 
these cireuffistances, can this action be maintained ? I am clearly 
of opinion that the plaintiff has shown no interest which would 
entitle him to maintain this action. He Has shown no authority 
for the proposition that he can question the deoree which was passed 
in  a properly instituted suit in  a previous, litigation, and against 
parties interested at the i im e ., Th^ coftclusion I  conae .to 'oa lhis

44 0  THS INDIAN LAW EKPOSTg. [YOL. IS.



point'is that the plaintiff had no interest, and consequently cannot 
maintain his action ; and in raj' opinion this appeal must be allowed, 
and the judcfment of the first Court affirmed with costs. 

Brodhurst, J .— I am of the same opinion.
Appeal allowedo
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B e fo r e  S i r  J o h n  E d g e , F t . ,  C h ie f  J u s t ic e ,  a n d  M r. J u s t ic e  S r o d h u m t .

J H U L A  A N D  A K O X H E K  (D b F IS N D A K T S )  V.  K A N T A  P H A S A D  A U D  JkN O TH E B  

(P laintiff's).*

H indu  L a w — Hindu, w idow — A lim a tio n — S u it btj teversio>ier to se t aside a liena
tion  -^ N e a re s t reversioner'-^QoUusion,

The only persoa who can maiutain a suit to have an alienation by tke widow  
pf a childless Hindu declared inoperative beyond the widow's own life interest ia 
the nearest reversioner who, if  he survived the widow, would inherit; ; unless it is 
shown or found that he refvised without snffieietit cause to sue, or precluded 
him self by his own act from suing, or colluded with the widow, in whefs case only 
can the more remote reversioners maintain such a suit, M a n i A iiu n d  K o e r  v. T h e  

C o v t t  o f  I V a r d i  R o g h u n a lh  V .  T h a k u r i{ 2 ') ,  referred to. R u in p h a l B a t

,T u la  K u a r i  (?>) and M a d a n  M o lia n  y .  F u r a ii M a i  ( 4 )  diatfnguislied.

Tbe parties to this suit were related in a manner which may be 
represented th u s : —

B a u d h a n .

I

Jai Karau. 

Harakh (son).

Gopal.
I

tThula (widow).

Kalaudarb

Mathura Prasad.

18.87
Februeuy

Binda Prasad.

Dhaneshar Prasad. Kanta Prasad.

On the 29 th January , 1885, Jhula, the widow of Gopal, a child
less H indu, between whom and the other members of his family a 
partition had been efteeted^ executed a deed of gift of certain
moveable and immoveable property left by her husband, and in her
possession as his widow, in favour of Harakh. The present aaifc was 
brought by K anta Frasad and Dhaaeshar Prasad as reversioners for 
a declaration tha t the ^ îft was inoperative, so far as concerned their 
iotereat i& the property, os the ground that the donor, as a H indu

* Second Apiieai, No. 521 of 18?5,, from a decree of W, J. Martin, Esq., 
D istn e tiu d g e  of Miraa|nir, dated the 8th 3?elJruary, 1886, m odiifings. decree of 
Baba Isliri Fxasad, Subordxhato Judge o f Mirsapiir, dated: the 3rd Septetaber, 
1885. ■

(1) L. K , 8 r. A . 14. (S) I. L. R., 6 A ll. 1 1 8 .

(S) I. L .  R„ 4 All. 16. a4)- I. K.*; 5 AH. 288.


