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apon a courtyard which their neiphbours had a vight to nse, i
cannot see that there is any principle of equity as to negniescence
involved in this case. This is not a case jo which we should send
back an issue as to whether there was acquiescence or not. I
concur with the view of the lower appellate Court, and I think
that this appeal must be Jdismissed with costs.

Bropnurst, J.—T concur with the learned Chief Jostice in

dismissing both the appecls with costs,
Appeals disniss.d,

Before Siv Joln £dge, KY., Chisf Justice, and 5fv. Justice Brodiurst,
‘ JHUNA (Defuevant) v BENI RA M (CLamnrer).®
Bale qfr'mmgv‘cable property— Covenand by vendor of good title— Suit and decree on

previous mortgage against purchdaser—Suit by vendvr to set aside morlgage and
decree as fraudulent— Vendor aot compeient to madntaln the suit—det L of 1877
(Specific Relief Act) s. 39.
A vendor of land who had covenanted with his vendees that he had n
good title, and who, after the sale, had no interest vemaining in the property,
- brought a snit in which f1e claimed to set aside as fraudulent a movtgage on which
the defendant had obtained a decree against the vem‘ieusi, and the deeree iself;
He based His right to maintain the sait upon His lability under his covenaunt.. 1he
7endees were not parties to the suit,

Held that as the defendant’s mortgdge liad merged in his (Iﬂe.ci'ee, the saif
cbuld only be miaintiined if the plaintiff could show himself entitled fo have the
defendant’s décree set aside, and that he lind shown po inferest which would
eautitle him to maiitain a suit fur sucli a purpose.

Tz facts of this case are sufficiently stated for tlie purpeses of
this report in the judgment of the Chief Justice.

Baba Ratan Chand, for the appellant.

Babu Ram Das Chakarbati and Munshi Madlis Prasad, for the
tespondent.

Epes, C. J.—Tn this action; the plaintiff, who had sold a shop
to persons called Ram Chand and Raghubar Dial; claimed to have
a mottgage on which the defendant had previously brovight an
action and obtained a decrée against Ram Chand and Raghuba¥
Dial; set aside, and the decree for the onforcement of lien on that
mortgage against this shop also set aside, or to have the shop

* Qeoond Appeal, No. 596 of 1886, from 2 deeree of Rai Chheils Lal, Sutordinate
Tndge of Farakhabad, dated the 17th December, 1885, reversmg. the decree of
Manlvi Zakir Hasain, Sbusif of Farakhabad, deted the 15th April, 1884,
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exempted from the effect of that decree. Now in the previons
action, the plaintiff’s—the present defendant’s—eclaim was as mort-
gageo. In that action, his mortgage was established, and a doeree
wus given as against the shop in question and Llam Chand and
Raghubar Dial, who were in possession and apparently the owners
of the shop. Before that action, the present plaintiff had sold the
shop, or apy intaroat he had i it to Ram Chand and Raghubar
Dial, and he bad covenanted with them that he had a good title,
In the present action, to which Ram Chand und Raghubar Dial
were not parties, the plaintitf’ claims to set aside that mortgage and
the decree obtained in tho previous action on the greund that the
mortgage, the subjest-matter of the previous action, was fraudulent
and did not bind him, and on the ground that, as he was liable on
bis covenant, he was entitled to maintain this action. V

The first Court dismissed the claim, on the ground that the
plaintiff had no interest, and, for the reasons o be stated hereafter,
T think the first Court was right. The lower appellate Court went
into the matter and came to the eonclusion that the mortgage W{LVS‘
a frandulent one, and that the plaintiff was entitled to muaintain,
under s. 39 of the Specific Relief Act, the present action.

We mwst see how far the latter counclusion was justified. That
section gives to any person against whom a written instrument is
void or voidable, wha has reasonable apprehension that such instru-
ment if left outstanding may canse him serious injury, a right to
bring an action for the cancellation of the instcument, With regard
to this, my first observation is that the instrument in question had
merged in the decree, and practically this action can only be main«
tained if Mr. Clhakarbati could satisfy us that his client was entitled
to bave the decree in the prior suit set aside. The present plaintiff
has no interest in the property in question, he parted with all his

“interest before the suit, and it is admitted that the hypothecation

bond cannot be enforced as against the plaintiff himself. Under
these circumstances, can this action be maintained? I am elearly
of opinion that the plaintiff has shown no interest which would
entitle him to maintain this action. He has shown no authority
for the proposition that he can question the decree which was passed
in a properly institated suit in a previons litigation, and agaiﬁgf
parties interested at the time. The conclusion I come to on this
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point is that the plaintiff had no interest, and consequently cannot 1887
mainfain his action ; and in my opinion this appeal must be ailowed, Jugna
and the judgment of the first Court afirmed with costs. BEMUQAM_
BropruzrsT, J.—I am of the same opinion.
Appeal allowed.
Bejore Sir John Edge, ¥t.,Chief Justice, and 8r. Fustice Brodhurst. 1857
JHULA arp asoraur (Derevparrs) o, KANTA PRASAD AND ANCTHER February 95,

(Pramverrrs).®

Hindu Law—Hindu widow—Alienation = Suit by 7eversioner to set aside aliena-

tion — Nearest reversioner— Culliusion,

The only person who can maintain a suit to have an alienation by the widow
of a childidss Rindu deelared inoperative beyond the widow’s own life interest is
the nearest reversioner who, if he survived the widow, would inherit ; unless it ia
shown or found that he refused withount sufficient cause to swe, or preciuded
himself by his own act from suing, or colluded with the widow, in wheh case only
¢an the more remote reversioners maintain such a suit. Rani Anusd Koer v. The
Coyst of Wards (1) and Haghunath v. Thakuri (2}, referred to. Rumphal Raiv.
Tule Kuars (éij and Madun Mohan v. Furan Mal (4) distinguished.

The parties to this suit were related in a manner which may be
represented thus : —

Bandhan,
‘{ .
Jai Karan, Gopal. Kalandar,
Harakh (son). Jhula (\I?idow).
Mnthum‘ Prasad. Binda Pr:lxsad.
Dhaneshar Prasad. Kanta Prasad,

On the 29th January, 1885, Jhula, the widow of Gopal, a child-
less Hindu, between whom and the other members of his family a
partition bad been eflected, executed a deed of gift of certain
moveable and immoveable property left by her husband, and in her
possession as his widow, in faveur of Harakh. The present sait was
brought by Kanta Prasad and Dhaneshar Prasad as reversioners for
a declaration that the gift was inoperative, so far as concerned their
interest in the property, on the ground that the donor, as a Hindu

* Qecond Appeal, No. 521 of 1386, from a decree of W, J. Martin, Bsq,,
Distriet Judge of Mirzapur, deted the Sth February, 1886, modifying & deeree of
Babu Ishri Prasad, Subordinate Judge of Miczapur, dated the 3rd September,

. 1585,
o O LER,8L A 14 (33 L L. R, 6 Al 116,
() LL Ry, 4 Al 26, (4} L. L. R, 6 All. 288,




