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veasons for holding that the plaintiffs Lad their remedy Ly way of
appeal. A ruling of this Court in Partal Baiv. Bam Kishen (1)
decided by Straight, J., and myself, is in point in this respect.

Cause remanded,
Before Sir John Elge, Kt., Chief Justice, and My, Jusiice Brodhurst,
MUHAMMAD ABDUL KARIM (purnsvawt) v. MUEAMMAD SHADI ENAN
AN o11sis (Pramvmirps).*

Furtition of mahal— Application by co-sharer for purtition—DNotice by Collector do
other co-sharers @ stule objections upon a specified day—Qbjection raised after
day specified by original applicant—Question of title— Distribution of land
—Jurisdiction —Civil and Revenve Courts—Aet XIX of 1873 (N~ W. P, Land
Revenwe Act), ss. 111, Y14, 113, 181, 182, 841 (f)~Ciwvil Drocedure Code,

»
stk
Reading together ss. 1131, 112, and 113 of the N.-W. P. Land Revenune Act

(XIX of 1873), as they must be read, the objection contemplated in each of them

is an objection to be made by the person upon whom the notice required by s, 111

i8 to be served, ¢ ¢., & person who is a co-sharer in possession, and who has not joined

in the application for partition.

So far as se, 111, 112, 118, 114’ and 115 are concerned, a Civil Court is the
Court which has juriediction to adjudicate upon questions of title or proprietary
vieht, either jn an original suit in cases in which the Assistant Collector or Col~
lector does not proceed to inguire into the merits of an objectioa raising such a
question under 8, 113, or on appeal in those cases in which the Assistast Collector
or Colleetor does decide upon such questions raised by an objection made under
5. 112, The remaining sections relating to partition do not provide for or bar the
Jurisdiction of she Civil Court to adjudicate upen questions of title which may arise
in partition proceedings or on the partition afer the time specified in the noiice
published under s, 111. 8. 132 is not to be read as making the Commissioner the
Court of appeal from the Assistant Collector or the Collector upon such guestions,
nor does 8, 241 (f) bar the jurisdiction of the Civil Court to adjudicate upon them,

Where, therefore, nfter the day specified in the notice published by the
Assistant Colleetor uader s. 111, and after an Amin had made an apporbionment of
ands among the co-sharcrs of the mahal, the original applicants for partition raised
for the first time an objection involving a question of title or proprietary right, and
this objection was disallowed by the Assistant Collector and the partition made,
and ceafivmed by the Collector under s. 131,~/Aeld that the objection was not one
within the meaning of s, 113, that the remedy of the objectors was not an appeal
from the Collector’s decision under s. 182, and that & suit by them in the Civil
Court to establish their title to the land allotted to other co-sharers was mot

* Second Appeal No., 448 of 1886, irom 2 decree of 1L A. Hayrison, Beq., Dis-
frict Judge, of Mecrut, dated the 17th Decsmber, 1885, reversing a decree of
lj}daulviAhmud Ali Khan, Munsif of Bulandshahr, dated the 20tk September,

8B5. '
(1) Weekly Notes, 1883, p. 171,
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havred Dy & 241 (), sad, with seference to s, 11 of the Civil Procedure Code, was
maintainable.

Habitullah v. Kunjé Mal (1) distinguished, Sundar v. Kluman Singh (2)
velerred to.

"Priw facts of #his cuse arve sufficiently stated in the judgment of
the Court.

Pabu Jogindre Nath Chaudhri and Munshi Hanwinan Prasad,
for the appellant,

The Hon, 7 Conlen and Pandit Nand Dal, for the respondents,

REoer, €. J., and Brovuursr, J.—~This is an appeal by the
defendants in the suit from a decrec of the Judge of Meerat, dated
the 17th December, 1885, by which he decrecd the appel to him
of the plaintiffs, and declared the plaintifis’ proprietary right to the
land in suit, and declared that the defendant should bear all costs
in hig Court and in that of the Munsif of Bulandshahr.

The present action arises out of certain partition proceedings in
the Revenue Court. The plaintiffs, who were the propriators of
two out of three portions of a patéi which had heen previously parti-
tioned, applied to have some common lands partitioned between
their respective portions of their previously partitioned patéi. The
defendant ‘was the owner of the remaining portion of the pre-
viously partitioned patti, The Assistant Collector of the District,
oa receiving the application, published the notifications, and caused
to be served the notices, prescribed by . 111 of the N.-W. P. Land
Rovenne Act, XIX of 1873. Then notice was served wupom,
amongst others, the defendant, who was a co-sharer in the mahal,
who had not joined in the application. No objection within the
meaning of ss. 112 and 113 of the Act was taken within the time
specified by the notice. It appears that the Amin, in preparing
the apportionment, allocated the land in suit, which was a portion
of the common land to which the application for partition referred,
to the defendant in respect of his portion of the previously parti-
tioned patti. On this the plaintiffs raised an objection before the
Assistant Collector on the ground that the common land in ques-
tion had in the previous partition been allotted to their portions of
the paiti, and that the defendant had no title to any of the common

(1) LL Ry 7 AIL 447 (2) X L R, TAJL 613
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and in question, or te have any of it allocated to his portion of the
patti. The Assistant Collector declined to entertain the objection,
on the ground that the plaintiffs had not made this objection within
the timo specified in the notices, and made the partition allocating
the land in snit to the defendant.

Upon this, on the Gth May, 1885, the plaintiffs brought the aation
in which this appeal has arisen for a declaration of title to the land
so allocated to the defendant. On the 26th June, 1885, and after
the sommencement of this action, the Collector of the District,
under s. 131 of the Act, sanctioned and confirmed the partition so
made by the Assistant Collector, and duly published a notification
of the fact in accordance with the provisions of s. 131, No appeal
aguinst the decision of the Collector wus brought. The Judge of
Meerut in the appeal before him found that the plaintiffs had
established their title o the land in suil, and the only question
before us is whether or not this action is, under the circumstances,
maintainable in the Civil Court.

Mr. Chaudhrr, on behalf of the defendant-appellant, contended
that the remedy of the plaintiffs was by an appeal frem the decision
of the Collector under 8. 132 of the Act, and that the action related
to the distribution of land of a mahal by partition within the mean-
ing of cl. (/) of s. 241 of the Act, and was not maintainable in the
Civil Conrt. In support of his contention ke eited Habibullsh v.
Kunji Mal (1), This case doos not appear to us to support Mr.

- Chaudhe’s contention. The point there was whether the allot-
" ment in partition was a reasonable distribution of the land paxti-
tioned, and did not involve a question of title. Pandit Nand Lal,
on behalf of the plaintifts-respondents, contended, on the othexr
hand, that s, 241 did not apply, and that questions of title arising
in partition counld not be raised and determined by action in the
Civil Courts unless they were disposed of by the Collecicr in accor-
danco with the provisions of s. 113 of the Act. In support of his
contention he cited Sundar v. Khuman Singl (2), which authority,
we think, supports the contention.

It appears to us that the objection raised by the plaintiffs to
the partition in question was not one within the meaning of s
(DT LK, 7 all 447, (YL L B, 1 AlL 613
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113. “The objection” referred %o in that section must be "an
objection made to the partition “on or beforve the day specified”
as provided by s. 112, In order to see what is the day referred to
as the “ day specified”” we must look at s. 111. We find that itis
enacted by s. 111 that the Collector ¢ shall serve a notice on all
such of the vecorded co-shavers in the mahal as have not joined
in the application, requiring any co-sharer in possession, who niay
object to the partition, to appear before him to state bis objection,
gither in person, or by a duly authorised agent, on a day to be
specified in the notice, not being less than thirty or more than
sixty days from the date on which such notice was issued.” Read-
ing ss. 111, 112 and 113 together, as we think they mustﬁbe read,
it is obvious that the objection contemplated in each of those sec-
tions is an objection to b made by the person upon whom the notice
vejuired by 8. 111 is to be served, that is, a persen who 15 a co-
sharer in possession who had not joined in the application for the
partition, and consequently not an applicant for tho partition,
Besides, the question of title in this case did not and counld nob have
arisen “on or before the day specified’” in the notice sorved by the
Collector, as 1t could not be intended that the Colleetor shall
proceed to make the partition uniil after the expiration of the time
specified inthe notice for making objection to partition. If an
Assistant Collector or Collector does not proceed to inquire into the
merits of an ohjection as to title or proprictary right coming
within s. 113, he should decline to grant the application for partition
“until the quoestion in dispute has been determined by a competent
Court.” The competent Court referred to must be o Civil Court
having jurisdiction to adjudicate upon questions of title. It is
important fo bear in mind that in those cases in which the Collector
or Assistant Colloctor adjudicates upon questions of title or propries
tary right under s, 113, a right of appeal is given, and that appeal is
not from an Assistant Collector to a Collector or from a Collector toa

Jommissioner, but froman Assistant Collecior or Collector, as the case
may be, to the Civil Court. The result, so far as ss, 111,112,113, 114
and 115 are concerned, is that a Civil Court is the Court which has
jurisdiction to adjudicate upon questions of title or proprietary right
either in an original action in cases in which the Assistant Collector
or Collector does not proceed to inquire into the merits of such an
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objection under s. 113, or on appeal in those cases in which the
Assistant Collector or Collector does decide upon guestions of title
or proprietary right raised by an objection made under s. 112. The
remaining sections relating to partition do not appear to provide for
or to bar the jurisdiction of the Civil Court to adjudicate upon
questions of title which may arise in partition proceedings, or on the
partition atter the expiration of the time specified in the notice to
be served by the Collector under s. 111, unless s. 132 is to be read
as making the Commissioner the Court of appeal on questions of
title, or unless 5. 241 (f) is to be construed as barring the jurisdic-
tions of the Civil Courts to deal with such objections. We can see
no reason why it shonld be assumed that in the cases where ques~
tions of title arise subsequently to the “day specified”” in the notice,
the Legislabure intended by s. 132 that those questions should be
- for the final or other determination of the Commissioner of the Dis-
trict, whilst it is expressly provided by s. 113 that the Civil Cours
as to questions of title raised by an objeclion made at an earlier
stage under s. 112, should have either original or appellate jurisdic-
tion.

It appears to us that the appeal provided for by s, 132is an
appeal on any questions other than quastions of title or proprietary
right arising on or out of the partition made or sanctioned or cou-
firmed by the Collector, and that the Commissioner would bave no
Jjurisdiction to adjudicate upon questions of title arising during the
proceedings prior to the making of the partition, or out of ox upon
the partition when made. If this be the correct interpretation of s.
132, there would be no Court or officer with jurisdiction to adjudicate
upon questions of title arising in or on the partition of a mahal subse-
quently tothe ‘“ day specified”’ in the Collector’s notice unders. 111, if,
asis contended by Mr. Chaudliri, s. 241 (f) bars the jurisdiction of the
Civil Courts to entertain or adjudicate upon such questions, This
would be a result which the Legislature could not have intended.
It is true that in one sense the determination of title by a Civil
Court may affect the distribution of land of a mahal by partition, but
it would affect such distribution so far only as the distribution of
the Jand depended on title, but it would not affect the distribution

én-all or any of the other various questions or considerations which.

the Assistant Collector or Collector would have to deal with in
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making the partition. In our opinion’s. 241 of the Act does not bar
the jurisdiction of the Civil Court to adjudicate upon questions of
title or proprietary rightin cases such as that under consideration,

Under these circumstances s. 11 of the Code of Civil Proce-
dure applies. We are of opinion that this action is maintainable,
and this being the only question which arose before us in appeal,
we dismiss this appeal and confirm the decres of the Judge of
Meerut with costs.

Appeal dismissed.

Beforc 8ir"John Edqe, Kt., Chicf Justice, and Mr. Justice Brodhurst.

FATEHYAB KHAN awp oruers (Pramrres) o MUHAMMAD YUSUR
anD anoTi kR (DerEnnawts ) -

MUHAMMAD YUSUF axp avorier (Derewpanes) v. FATEHYAR (KHAN
ANp oruErs (Praiveivys).®

Easement—Private right of way— Obstruetion— dequicseence— Suit for removal

of obstruction——Decree for plaintif] qualified by declaring that parties retain
rights exercised prior to obsiruction.

In 2 euit for the removal of & building which the defendants had ervected
and whichjwag an obstruction to the plaintiffs’ right to use a eourtyard adjoin-
ing their vesidences, it appeared that the land on which the building stood did not
belong to either party, but that all the inhabitants of the molulla bad from time
immemorial gxercised a right of way over it to and from their houses. It alse
appeared that on a part of the same land, therc had formerly stood a thatehed
buildiog used ns a “sitting place” by the residents of the mohulle. The lower
appellate Court, while decreeing the claim, observed that the defendants, if they
liked, could construct and use a shed *“ according to the old state of things,” and

% without offering obstruction to ” the xight of the plaintiffs to ¢ use it ar a sitting.
place when necessary.”

Held thal; this was not a decloration of a right in the- defendants to build,
but merely a statement that the decree would not operate as an interference with
the rights of the parties to have a similar thatched building set up as had existed
in former times, Phe Official Lrustee of Bengal v. Krishna Chunder Mozoomdar
(1) distingunisbed.

Held elso that the right which was alleged to havejbeen obstructed waswot a
public right of way, but a right which was confined to the people dwelling in the
mokulle and going to and from the houses in the mohullu ; and shat the suit, being
brought in respect of an interference with agprivate easement, was maintainable

* Sccond Appeals Nos, 364 and 433 of 1886, from the docrees of Maulvi
Maksud Ali Khan, Sabordinate Judge of Saharanpur, dated the 24th November,
1885, modifying the decreea of Babu Gangs Saras, Muausif of Sphoranpur, dated

the 34th June, 1885,
(1) La R, 121, A,3166.



