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B e fo re  M r , J u s iic s  O ld fid d  an d  M r. J u s tic e  T yrrsU .

ABLAKH ANBAN0TH15K (Pla.intipi's) V. BHAGIRATHI (Dwendant)
A p p e a l— D ism issa l o f su it fo r  non-appearancc o f  p la in ti f f— C iv il P rocedure Codef

s s .  1 0 2 , 1 0 3 .

S .  1 0 3  o f  t h e  C i v i l  P r o c e d u r e  C o d e  d o e s  n o t  t a k e  a w a y  t l i e  ¥ e m e d y  o f  a p p e ; i l  

f r o m  a  d e c r e e  d i s m i s s i n g  a  s u i t  u n d e r  b. i 0 2 .  L a i  S i m j h  v .  E u n j a n  ( . 1 ) ,  A j u d h i a  

P r a s a d  v .  B a l m u k a a d  ( 2 )  u n d  P a r t a b  l i a i  v .  B a m  K i s h e n  ( 3 )  r e f e r r e d  t o .

Tek plaintiffs in tliis case brouglit a suit in tlie Court of tha 
MuDsif of Ballia for possessiou of immo’veable property. Issues 
were fixed by the Mimsif, who then lidjourned the case, fixing the 
10th June , 1^86, for final disposal. U pon tha t date the M unsif 
took up the case, and passed the following order : — This ease 
has co?ne on to-day. JNeither the plaintiff is personally present^ 
nor has he entered his appearance through his pleader. The Court 
has waited for more than an hour, hu t no evidence has been 
produced. I t  is ordered that the claim be diamissedj and the 
defendant’s costs, w ith in terest at 8 aanas per eeat. per Diensenij 
charged to the plaintiffs.”

The plaintiffs appealed to ’ the Subordinate Judge of Ghazipnr.
The Subordinate Judge dismissed the appeal on the following 
grounds :— “ A lthough it is not mentioned under whsU section theO O
above decision has been passed, because the non-produotion of the 
evidence has been referred to, yet in  reality it has been passed in 
consequence of the plaintiff’s absence, under s. 102 of the Civil 
Procedure Godej the rem edy for which is prescribed by s. 103, 
mz.^ an application should be made to the same Court for restoring 
the case to its number. In  this case the provisions of s. 103 hava 
.not been acted upon, but an appeal has been preferred. This 
appeal is not valid. I t  is ordered th a t the appeal be dismissed.
The costs of both Courts will be charged to the appellants.’’

In  second appeal by the plaintiffs it was contended that the 
lower appellate Court was wrong in holding that the Munsif had

*  S e c o n d  A p p e a l  N o .  1 8 4 0  o f  1 8 8 5 ,  f r o m  a  d e c r e e  o f  P a n d i t  B a t a n  L a i ,  A d d i ­
t i o n a l  S u b o r d i n a t e  J u d g e  o f  G ia a z ip u r ,  d a t e d  t h e  8 th , S e p t e m b e r ,  1 8 S 5 ,  c o i i f l r m i n g  
a  d e c r e e  o f  M u n s b i  K a l w a n t  P r a s a d ,  M u u s i f  o f  B a l l i a ,  d a t e d  t h e  l O t l i  J u a e ,  j . 8 8 5 ,

( 1 )  I .  L .  K . ,  i  A l l .  3 8 7 .  ( 2 )  I ,  L .  E . ,  8  A l l .  d 5 i ,
(3) Weekly Notes, 1883  ̂ p . 171
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3887 dismissed the suit under the provisions of s. 102 of the Civil Pro- 
’ ABLAKir" cedure Code ; and that even if the Court was rig h t in so holding,

V. 2  ̂ was wrong in supposing that s. 103 of the Cod© took away tlio 
remedy of appeal from a decree dismissing a suit under s. 102.

M r. I ,  E , Howard and Lala Lalta Prasad.j for the appel­

lants.

Munshi Sulch Ram, for the respondent.

Oldmejld, J . —“In  this case a decree was passed by the  Oomrf; 
of first instance, dismissing tile plaintiffs’''claim  by default. The 
plaintiffs filed an appeal in the lower appellate Court, and that 
Court has dismisised the appeal on the ground that the plaintiffis 
have no remedy by appeal in this case, but they can proceed only 
under s. 103 of the Civil Procedure Codoj and havo the order 
dismissing the suit for default set aside. The p la in tife  have 
appealed to this Court, and contend that the lower appellate Court 
could entertain the appeal according to law. I  think this appeal 
m ust be allowed* I t  seems doubtful whether the Court of first 
instance has, as a m atter of fact, disposed of the case under s. 102 
of the Civil Procedure Code. B ut assuming th a t it did, I think 
that the pkin^tiffs had their remedy, not only by proceeding under 
s. 103 of the Civil Procedure Code, but by appeal also, as s. 103 
does not in any way appear to take away such a remedy. The 
only authority which m ight be taken to be opposed to this view is 
a decision of a Full Bench of this Court*-»Lal Sinffh v. Ktinjan  
{!). But that decision deals with the case of a defendant against 
whom an ex-parte decree has been made, and 1 am not prepared to 
accept it as binding in the case before us. In view of a later 
decision of a Full Bench of this Court,— Ajudhia Prasad v. B a l-  
mukand (2)—I think I  am justified in holding that an appeal to th^ 
lower appellate Court would lie. I  therefore set aside the decree 
of the lower appellate Court, and direct it to restore the case and 
try  it on the merits. Costs to follow the result.

Tterell, J .—I concur in the above view and order, and it  
seems to me that the suit may have been dismissed under s. 1&5 of 
the Civil Procedure Code^ and therefore there are  still &trong®^

(1) I, L . 4 A ll 887. <2) l i .  E,, 8 A ll BSi.
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reasons for holding that the plaintiff'; biul thoir remodj by way of
appeal. A ru ling  o f th is C oart in Parf.ab Eai v. I^.am Khihen (1) Ar,i,ivxiH
decided by Straight, J ., and myself, is in point in this respect. BnAGtEATm.

429

Cause remanded.

B efore  S ir  J o h n  E:-ge, K t.,  C h ie f JufiHcc, and M r. J u s tic e  B r o d h u r s t  

M U H X M M A D  A B D U L  KARLVE (d b e -k k d ^ h t)  v .  M U H A M M A D  S H A .D I E U A N
AND OTIIBliS (P ,!.A IN T IF 1 ?S )/’

Furiition n f m ahal— Application  hy e n -sh m sr  f o r  p a r ii t io n — •Noticc hip C ollector io 
other co-sharers to slate objections upon a  specified daj/— Obje.ctuni ra ised  a fte r  

day specified hi) orig inal n jip lir.nnt— Q uestion o f  i i ile — ■Dintrilmtinn o f  land  

— Jurisd iciion  — C iv il  and R em n u e  C o n ri& -~ A ci'S .IlL  o / '1873  (iV .-f'F . P .  lAxml 
H svm ne A c t) ,  ss. I l l ,  113, i lS ,  IS l ,  L?2, 2 i l  ( / ) — C iv il  Frocedi<re Cod^, 
s. 11.

Reading together ss. I l l ,  112, and 113 of tlie Jf.-W. P . Land Revenue A ct 
(X IX  of 1S73), as they must be read, the objection contetupiated in each of them  
IS an objection to be made by the person upOB -whom the notice required by s. i l l  
is to be served, i  c., a  person who is a co-eliarer in possession, and who has not joined  
5n the application for partition.

So far as ss. I l l ,  112,113, 114 and 115 are coneornofl, a Civil Court is the 
€o\irt which has jurisdiction to adjudicate upon c[uestions o f title or proprietarf 
Tiuht, either in aa original suit in cases in which the Assistant Collector or Col- 
I'cotor does rot proceed to inquire hito the merits of an objectioa raisins snch a 
^question under a. 113, or on appeal In those cases in which the A s s i s t m t  Collector 
®r Collector does decide upon such questions raised by an objectiou made under 
s. 1)2. The remaining sections relating to partition do not provide for or bar the 
jurisdiction of the Civii O o n v t  to adjudicate upon questions of title  'which rosy atiae 
ia partition proceedings or on the partition after the tim e specified in the n o tic e  

ptihlished under s. 111. S . 132 is not to be read as making the Commissioner the 
€oart of appeal from the Asaistaut Collector or the Collector upon such questions, 
nor does s. 241 ( / )  bar the jurisdiction of the Civil Court to adjudicate upon them.

Where, therefore, ufter the day specified in  the notice published by the 
A ssistant Collector under s. I l l ,  and after an Amin had made an apportionment o£ 
lands among the eo»sharers of the mahal, the original applicants for partition raised 
for the 0rst time an objection iuvolring a  question of title or proprietary right, and 
this objection was d isa llo w ed  b y  t h e  Assistant Collector and the partition made, 
and coaflrmed by the Coilector under s. 131,— /ieW that the objectiou was not one 
within the meaning of s. 113, that the remedy of the objectors v a s  not an appeal 
from the Coilector’s  decision under s. 132, and that a  suit hy  them  in  the Civil 
Court to establish their title  to the land allotted to other co«sharer9 wa? not

* Second Appeal No. 448 o f J8S6, from a  decree of H, A . Harrison, Esq., Dis­
trict Judge, of Meorut, dated the 17th December, 1885, reversing a decree ol 

_ Ahmad A li Khan, Munaif o f Bukadshahr, dated the 29th September,

( I )  W eekly Notes, 1883, p. 171.
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