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wliicli ifc was ptissecl, find does not depend upon the priority of the 
debt. I declino therefore to remand this ITor the nhove
rensons the iippeal is allowed, the deci.sion of tlie lower appellate 
Court is revevsftd, and thiit of the Coari: of first insfcanco is restored 
and confirmed with costa.

BiiODHURST, J .— l  c o n c u r .

Appeal alloioe'd^

C R I M I N A L  R K F E K E N G E .

B efore  M r . Jm titie  S ln iiijh l nnd Mr. J n s lir c  T y tr e l l.

Q U R E N ^ E M P R E S S  w. M c C A R T H r .

A c t J I I  o f  ISSI (^Criminal Procedure Code A m i’iidmenl Act,') s. 8
Briii.^h su/jjecf— I'ruil Inj Distfic.f, illn'jixirnie ipith (i ju r y —Procedure in it 
tria l fjij jury"— Criminal Proccdtire Codi", h. ?!07—Po’vcr o f  D i .strict Miigistrnfc' 
dissenHmi from, verdict. In .“u/iinil the ca.ve to fliijh Court— Powers o f Iliyh Court 
under a. 201 —■ Criminal Procedure Cod/', as. -118, 433 {d)~Dejtimalion— /4c2 
X I V  of ISGO {Penal Coiie)^ s. 499, Explanaiion 4— Wi?'(/s yer sc defamniori/.

The effect of ol. 3 of s. 8 of Act II I  of 1884 (Criminal ProccdHre Coda Amend- 
aient Act) is to coufet* upon the Dislricij'Magialrate preeiaely tlie same authority ass 
the Sessions Judge lias, under s. 307 of the Crinnnal Procedure Code, to submit to  
the High Court a case iti which he disagrees with the v't'-rdict ol a jury so completely 
that he considers a reference ni'cesaary. The expression “ tria l by ju ry ” as vjhccI 
ill cl. <; of B. 8 does not only refer to proceedings up to the time when the ju ry  
pfouonnce’ their verdict, hnt relicv’a g'cnericfilly to cases fcriahlo ivith a, ju ry  as 
contradislingnished from cases tried witli the help of assessors or in any o ther 
maatier mentioned in the Criminsil Procedure Code,

No trial can be, legally speakiii'r, concluded until jndgraont and sentenco are' 
passed, and the trifd of a case referred by a Sessions Jndn'e to the High Court 
under s. 307 of the Criminal Procedure Code remains open for the H i»h Court to 
conclude and complete, either by muintahiing the verdict of the ju ry  and causiuitc 
judgment of acquitt.al to be recorded, os by sefcting aside the verdict of acquittal, 
and causing conviction and sentence to be entered against the accused.

The provisions of g. 1507 of the Criminal Procedure Code are not in any way 
cut down by ss. 418 and 423 ; and the High Court bias power, under s, S07, to  
interfere with the verdict of the jury where the verdict ia perverse or obtuse, 
and the ends of justice i-eqiiive that such perverse finding should be s e t i ia h t,  
Tlie power of the High Court vs not limited to interference on questions of law, 
s.e., misdirection by the Judge, or misapprehension by the ju ry  of the Jffdgfc^s' 
directions on points of

Explanation 4 of s. 4'99 of the  Fenal Code does ffot apply where th e  ■srbrda 
used and forming the basis of a charge arc per se defamatory v though w hm  ih& 
meaning of vrords spoken' or written is doubtful, and evidence is neeeaaarf to 
determine the efifeet of stfch words and w hether they are calculated tof ha tia  a
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particular person’s reputation, it is possible that the principle enunciated in the 
espianatioQ migiifc and would with propriety be applied.

T h i s  w a s  a  trial by the D istr icfc  Magisferate o f  M u s s o o r ie  a n d  a 
ju ry , of a European British subjecfcj Mrs. A ane M oCarthyj under 
s . 8 of Act I I I  of 1 8 S 4  (^Orimiual Prooedare Code Amend men fc 
Act) for defamation. The complainant was one H . Q. Seott, 'Vice- 
Chairman of the Manicipal Board of Mussoorie, A t a meeting of 
the Board on the 12th November, 1886, which wjis presided over 
by the complainant, a resolution was passed, calling on the defend^ 
ant to pay certain  taxes due by her to the Mumeipa,lity, and 'wa9 
signed by the complainant as Vice-Chairman. A copy of the 
resolution, signed by the Secretary, was sent to the defendant, who 
returned it after w riting upon it  the following words t-—“ Mrs. 
MaOarthy will take no notice of anything written by f l ,  G-. Scotty 
l ie  already having shown himself a ooward, dishonest man, and 
something worse than either.”

These words v/ere the aubjoct of the charge of defamation, 
brought by Mr. Scott against the defendant, and tried by the 
District M agistrate with a jury consisting of seven persons. The 
jury, by a majority of four to three returned a verdicfc of acquittal 
Upon this the District M agistrate made the follom ng <\)rder 2—
“ The Court differs from the majority of th© and considers
Mrs. McCarthy has committed the oftence of defamation as defined 
in s. 499 of the Penal Code, and punishable under a. 500. The 
Court cannot see that any of the Exceptions raeationed in s. 499 
are applicable to this case. The rccords of the case will be submitted 
to the High Court under s. 307 of Act X of 1882 for orders.” The 
District M agistrate did not record the heads of his charge £o the 
jury, as required by s. 367 of the Criminal Procedure Code.

The Puhlio Prosecutor (Mr. C. B , B ill)  supported the reference*
Mr, A, Btracliey^ for the defendant.
Two preliminary objections were taken on behalf of the defen« 

dant to the hearing of the reference. Tbe first was that the District 
Magi«itrate had no power, under s. 8^ oh (6) of Act I I I  of 1884, 
read with s. 307 of the Criminal Procedure Code, to submit th@ 
case to tb,Q H igh  Court, inasmuch as proceedings subsequent t& 
the ,w d ie . were aofc praoeedings' “ ia  a tria l ,by jw ry '’ to whioli
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S. 8j cl. (6)j applied, but freali proceedings, in the nature of appeal 
or rehearing, and taken after the “ trial by ju ry ,” properly so 
called, Iiad been concluded. In  support of this objection it was 
argued that s. 295 of the Code clearly implied tiiat the deli\^ery 
of the verdict was'" the conclusion of the tria l.” The second objec­
tion was thatj assuming the D istrict Magisl.rate to be competent 
to submit the case, references under s. 307 would lie only on a 
point of laWj and the High Court could not reverse tho verdict 
cxcepton the ground of misdirection by the JudgOj or of m isunder­
standing on tho part of the jn ry  of tho law as laid down by him.
I t  was contended tha t this followed from tho words in s. 307,“ in 
dealing with the case'^so submitted the H igh  Court iFiiy exercise 
any of the powers which it ma}'' exercise on an a p p e a l t h e s e  
powers, in'caaes of trial by ju ry , being dcfii*ed and limited by 
js. 41S and s, 423 (d) of the Code. Reference was made to s, 2G3 
of the Code of 1872 and the ditl'erenoe between tho wording of the 
last paragraph of that section (1) and that of the hist paragraph of 
s. 307 of the present Code.

S tra ig h t ,  J .—This is a reference made by the M agistrate of 
Blussoorie, under s. 8 of Act I I I  of 1S84, read in conjunction with 
S. 307 oT the Criminal Procedure Code. The reapondent, Mrs. 
McCarthy, was charged before him with dofaniation in respect of a 
person of the name of H . G. Scoit, and she claimed the privilege 
accorded to European British subjects by Act, H I  of 1884, to have 
the charge against her tried by the M agistrate with the assistance 
of a ju ry . The case was heard and tried in the m anner provided in 
s. 8 of Act I I I  of 1884, and the result was tha t four out of seven 
jurors were of opinion tha t Mrs. McCarthy did not defame Mr. 
Scott, and the charge was not sustained, the other three holding 
that the charge >vas proved. The Magistrate, considering that the 
case had not been brought within any of tho Exceptions to s. 409 of 
the Indian Penal Code, and being of opinion tha t the defendant 
ought to have been convicted, has suspended judgm ent, and reported 
the case to this Court, for such orders as it may th ink proper to

(1 )  T h e  Higli Court shall deal with particular chnrgef? m  to wliicli the Court 
tlie case so stbm iited as it would deal of SesHioii, may hare disagreed with the' 
with an appeal, but it may acquit or verdiat, and, if it  convicE iiim , shall pasa 
coovict the aocused persoTi on the facra such, sentence as m ighthare been passed 
as well as law witlioat lelerence to the by the Court o i Session.*^
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make under s. 307 of tlie Criminal Procedure CoJo. The learned 
counsel for the respondent lias taken two prelim inary objections 
before us, —first, to our jurisdiciion to enteriain this m atter a t all, or, 
putting it more correctly, to the jurisdiction of the M agistrate to 
rel^r the ease to this Court ; and secondly, to the extent of the 
aiitliority conferred upon us under s, 307 of the Criminal Procednra 
Codb 3* the effect of the learned coimsers contention being, Bhortly, 
that we have no aiithorifcy whatever to deal with the findings of 
fact, but oiir jurisdiction is liniifced t.o interfere only iipim questions 
of law, Now, as to the (irsfc contention, the learned connael has laid 
g rea t stress, and indeed his whole arg'iimenfc rests upon fcha language 
of cl. 6 of s. -*5 of Act I£1 of 18S4, and be contends that, reading 

%
the words in cl. 6 of that section, wliicli confers upon the District 
Msgisti-ate exercising his powers under that Act, powers analogous 
to those of II Sessions Judge trying with the aid of jurors, the 
expression “ in a trial by jn ry ” as used in the section means proceed-- 
in^s down to the time when the ju ry  have d.iliveA'od their verdictj 
and not afterwards, and therefore the M agistrate had no power 
under the statute to refer to this Oourt a verdicjt of a Jury with 
which he disagreed, to be dealt with by ns by virtue of the ju ris ­
diction conferred upon us under s. 307 of the Criminal Procednra 
Code in regard to liis disagreem ent on a raatter of fact. This argu­
ment of the learned counsel for the respondent was very ingeniously 
put, but from the first 1 entertained no doubt tha t wiiat was 
contemplated by cl. 6 of s. 8 of Act I I I  of 18S4, was to confer 
upon the District M agistrate precisely the same authority  ,as tha 
Sessions Judge has under s. 3d? of the Criminal Procedure Code,; 
and that if, as iai the present casBj he disagreed with the verdict of 
a jury so completely that he considered it necessary to submit the 
case to this Court, he ought to do so, and this Court would deal 
with that reference by the Magistrate in exactly the same way as 
i t  could upon a reference by a Sessions Jndge^ pure and simple, 
under s. 307 of the Criminal Procedure Code. Now, it has never 
been doubted that, under s. 307 of the Criminal Procedure Code, a 
Sessions Ju d g e  has clear authority, if he disagrees with the verdict 
of a jury on questions of fact alone, to submit the case to this Court,

. and this Court has undsr the last paragraph o f  s. 307 of the Crimi- 
■ a^lPiroeedtire Code, full power of completing the trialj e ith e r,b j
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upholding the acquittal and directing it to be entered, or setting 
aside the acquittal and recording a conviction and sentence. 
The learned counselj as I  have before said, sought to indnoe ns 
to limit; the expression *^nrial by ju ry  ” as used in cL 6 of 
s. 8 to that period of time at which the ju ry  pronounced their 
verdict, and no further. I pointed out at the beginning of tho 
argument that the expression trial by ju ry  ” is one which is used 
in the Criminal Procedure Code so ag to genericaliy refer to the 
class of cases triable by a Sessions Judge with the help of a jiiry-j 
and their trial, as contradistinguished from those tried w ith the 
help of assessors, or in any other manner mentioned in the Code. 
S. 307 of the Criminal ProcCiduro to which rofcreiice has
been made, occurs in Chap. XX111 of the Code, providing for 
trial b<ifore High Courts and Courtg of Session, aud comes under 
headed Conciusioa of trial in  cases tried by ju ry .” I do not think 
th a t trial by ju ry  or any tria l can be, legally speaking, ooneluded 
until judgm ent and sentence are passed | and I  am of opinion 
that in those cases in which the Sessions Judge try ing  with the 
help of a ju ry  differs from the verdict of the ju ry  and, suspending 
judgm ent, refers the case to tliis Court under s. 307, the trial 
cannot be said to have concluded, but remains open for this Court 
upon the reierence by tho Judge to conclude and complete it, eirlier 
by maintaining the verdict of tho ju ry  and causing judgm ent 
of acquittal to be recorded, or by setting aside tho verdict of 
acquitcal and causing conviction and sentence to be entered against 
the aceused. For this reason I do not accept the contention of the 
learned counsel for tho respondent upon his first objection^, and I 
did not require Mr. Jlill, who represents the appellant, to reply to 
this part of the argum ent on behalf of the respondent (1).

Then Mr. Strachey contends that, looking to the terms of 8. 30T 
in conjunction with ss. 418 and 42o of the Crim inal Procedure 
Code, in hearing a reference made by a D istrict M agistrate, our 
hands are tied, as iar aa facts are concerned, and wo cail only 
deal with the refereiiea if  there has been error in. law in  tlio pro­
ceedings below. F o r one moment speaking as to the policy of 
this provision, I  have no doubt it  was felt by tho Logislatiire
n n  K ., O ’ConneU T. T h e  Q m en, I 'i  CL &  R ;

t U s s e n t -  p .  2 5 0 ,  t h a S  t h e  w o r f l  ‘ ' t r i a l ”  i u c l u t l e s  
Jag fjom tlie ojpimon o][ t h e  Jtidgw ia pussing sentence.
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that in this country,wherever the jury system was introduced  ̂sucli 
system being a novel one and its application being likely to be 
attended in its infancy at least by considerable difficulties, it was 
imperatively necessary to provide soma safeguard against miscar­
riage of justice, so that in cases where the jury delivered a. per-- 
verse or obtuse verdict, the District Judges shoald be afforded an 
opp'ortunity of reporting to this Court, as the ends of jnstico 
required that such perverse finding should be set right by this Court. 
This Court, iu my opinion, has distinct power to interfere in such 
cases under s. 307, and I do not think that this power is in any 
way affected by s. 418, or anything that appears in the appeal chap­
ter. Thai section solely and entirely relates to appeals, either by the 
accused who has been convicted, or by the Local Goyernment who 
are impeaching an order of acquittal. Mr. H ill ia his argument 
conceded, what I pointed out, namely, that on an appeal from an 
acquittal by a jury by Government, such an appeal would probably 
be governed by cl. {d) of s. 423, and it would have to be limited to 
questions of law ; i. e., misdirection by î he Judge or misapprehen­
sion of the directions of the Judge by the jury on points of law. 
But this is not so here; this is a case directly falling within s. 307, 
and I do not think that the clear provisions of that section are in 
any way curtailed or cat down by ss. 413 and 423 ; and, though a 
reference by a M agistrate under s. 307, read in conjunction with 
s. 8 of Act III of 1884, it stands on an identical footing with cases 
where the District Judge disagrees with the verdict of a jury; 
and I hold that we can question the verdict of the jury and disturb 
it, if it is proper to do so. Now, whether in a reference by a Judge 
(which under s. 8 of Act III of 1884 would also inclade a District 
M agistrate), it is proper that we should interfere with a verdict of 
acquittal, I have before this taken occasion to say from this Bench 
that except under strong circumstances, where the facts of the case 
coerce me to disturb it, or where there ig obvious misapprehenaiou 
of law applicable to the facts, I am strongly opposed to touching 
the unanimoiis decision of the tribunal appointed by law to deter­
mine the guilt or innocence of accused persons ; and I do myself, 
and as far as I am aware my brother Judges also, religiously 
recognise this principle. In the present case; however, four jurors 
acquitted the respondeot  ̂ and three were in favour of oonviotionj
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and if we can for a moment trent the M agistrate’s view of the case 
as the voice of a jurym an, Ills opinion, adv^erse to the respondent, 
m a k e s  f o u r  of one opinion, aiuH our of anotlier aa to the guilt of 
the acetiscd. In the pro.sent; ease there is and can bo no real con­
troversy :is to the facts, and the only question is whether the worda, 
‘̂ Mrs, McCarthy will take no notice of anything w ritten by H . G. 

Scott, he already having shown hiraself a coward, dishonest nfan, 
and something worse than oitlier,” written by the respondent tipoii 
a copy of the resolution of the Municipal Beard, were defamatory, 
within the meaning of s. 409 of the Indian Ponal Code, and wore 
published by her. Now, aUliou/^h we had addressed to us some 
remarks by the learned couiiscl for the respondent, founded on good 
sense, as to the operation of Exphxnation 4 of s. 499, they are 
answered by the obsevvation that that Explanation does no t apply 
whore the words used and forming the basis of a charge are per se 
defamatory. W hen an expression, used verbally or in w riting, is 
doubtful as to its sigmfieance, and some evidence is necessary to 
decide what the etfect of that expression will be, and whether it is 
calculated to harm  a particular person’s reputation, it is possible 
that the principle enunciated in Explanation 4 of s. 499 might, 
and would with propriety, be applied. But in this case there  is 
no question as to the signilicance or meaning of the words wa-itten. 
They are distiiictly defamatory, within the meaning of «. 499, and 
as such, whether they were written in hasto or in anger, the 
respondent is cleai'ly respoQsible, and unless she can show th a t her 
case falls within any of the Exceptions to the section, it was and ig 
impossible for her to resist a vordict of guilty. Looking to the 
cross-examination of Mr. Bcott, I find nothing there to show any 
justification or excnse within the Exceptions to s. 490, nor has 
anything of the kind been established by her own statem ent ia  the 
Court below.

[H is Lordship proceeded to discuss the evidence, and camo to 
the conclusion that the verdict of acquittal m ust be quashed, and 
the defendant convicted of defamation j but that, taking all the 
circumstances into consideration, a fine of Ha. 10 would m eet the 
justice of the case.]

Tyrrell, J ,—I  eoacur.


