
sale after disallowing the appellant’s objectioia to th e  sale. The 1687
material point is whether the order is one wo gliouM interfere with.
N 0 W5 assum ing th a t th e  first application made on the  m inor’s behalf Sihoh.
by  his m other was im properly  made, a? sb© did not lega lly  repre- Eisuam Lais 
sent him, an d  iliat the S abord inate  Ju d g e  was r ig h t in refusing to 
entertain  it, the  second application  of objection to  the sale was 
m ade by a  du ly  au tborized gnardian , B.alv;ant S ingb : and w ith 
retravd to s, 7 of the L im ita iio ii A ct i t  m ust be held not to be 
barred  by lim ita tion— on this point there is the authoidty of the 
P riv y  Council in  Phoolbas K oonw tr  v. L a lla  Jogesliur Salioy (1 )„
I t  was therefore an apidicaiion  which the jndgm enfc-dobtor-appel- 
]ant bad r ig h t to make, and which it was the d a ty  of the S abor
dinate Ju d g e  to have en terta ined  aad  dealt w ith before he proceeiled 
to confirm, the sale or g ra n t a sale-certifica 'e . Ko doubt s. 312 
contem plates th a t objections to a sale under s. m i  shall ba filed 
beforoi^iin. order for conftrm ation is passed, b u t if  the precip itate 
action of the C ourt has led to the confirm ation of a sale before the 
time allowed for filing objectiong to the sale has expired, w hether 
or not the C ourt below eould en terta in  snch objections after it  had  
confirmed the sale, we are  of opinion th a t thir> C ourt, w hen the case 
hiis come before it  in  appealj is bound to  in te rfere , and see th a t 
objectiong which by the law  the appellan t is em pow ered to makoj 
.are heard and determ ined  before a sale o f his p roperty  shall ba 
confitmod or become absolute.

W e set aside the order of the Court below of the 2nd August 
and the order confirming the sale, and remand the case in order 
tViafc the objections of the  appellant be heard aild determined, and 
the case dispusad of according to law.

Costs to be costs in the cause.
Case remanded<i

Before S ir John Edge, Kti^ Chief Justice, and 3 ir. Justics Brodhurst.

GHERAN (PLAiNTiffir) V. K.UNJ BEHAEI ano o thbks (D efbndasts).*  February 3,

Adi I  o f  }872 (jEuidfflCfi Acf), s. IIS—'Equitable estoppel Decrees, priority 0/^

A decree-boldes a t a sale in execution of hig decree purchased a aamindari 
share belonging to Ms judgMent-debtors. Aftenvardg, in eseciUioo. of ft subse-
 ------ — —    -------  ^ ^ ------  --------  —    ^

Second 4j^{real No; {r»mi.a decree of Mawlvi Shall Ahmad-
nllali, Subordinate JiKdgeiof Gorakhpur, dated the lOfcti reb ruary  1R8(3, reyerjsing ^  
decrca of MaalTi Abdul ilasSzate, Munsif of Bansi, dated the  3rd iJecembei', .̂885^

„ (i>:T,,L.'E.,i,CaK,,:2ss.
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îij'enS deci'ce held lij aiioi-lior peraoii, t.lu,'. same wil'h o1,1u t  pi'opei't}' put, vip
foi- sale, F j'ior to the sale, the subsequent df'cr( c;-holder hf.plicd i,o thi* diiicor crwi- 
ductinff it, statiiiff the; fa c t of tlie sale and pu rchaac under diii pi'ovioiis dforeo, ami 
reciucstinK th a t the  sale should 1)C coufmed to a portion oE tlio .iiid.Lnncnt'dcbt.ors' 
in terest whicli luifl no t been already aoJiL Thia app lication  was (li^■ l̂llov,'ell, and the 
whole iutefCBt of the jiidi'ineut-debtorB pu t up for iude, and Ih.';- prior/ dofJi'eo-hnlder, 
Who was p resen t, made a bid. Ultimately^, hov/cver, :< pda'iion oi: pn>p«r[.y 'n'.'is
i? ithdraw u, and the  remiiiiuler ojsly ivaa sold, ii'-i'lEniinL’; [laj't, of t,hi' pr.ipi-ri j'noid in 
esccution of the  prio r dccree. The p rior d<'.c;r(;(,'.-itn!dc,i- did »sn|; l,>id ajjjain. Afttir- 
vvards the  prior dectee-hoM or brought' n, ■■iiiifc ?!>>■ a d<-cl!u;:itii>ii I'ha*, liu- shiirp wdiich 
lie ha(S purchased lit tlio sa5ti in  eroctntioa of his dccit'C uo t aiTiictcvi by the 
aucSioa-sale ia  excculion  of the  subscqu'eiit decree.

H eld  thn t thii phrlntiJI was not eHt.oppBrS trt)in claiini!!'; m, decbiirat.ion by 
■̂13 conduct in biddiii)? a t the sab; a t whicli iho d«'.irt;u(lnut liad pui'cliaHcii, inasmueb 
s-is it eould no t be suid illaat by biibHiiy; lie inoant to hIjow that hî  ha,d nn litle to 
the  property or Imd w aived hit) lUlo, or tliat Im had (Mi«our:i(i'cd the (b.'tvndiint b;. 
|iu rchase, or had ])owcc to i'orluil the sab ', l l i i  Secta  Rnm  v. Kisi’iitn. !> a s!;{ \\  

M c C o n n e llv . M a y r i'{2 )^A y ra w a l S in y k  v , F o u jd a r  biiiyh  (:>), a n d  i i \  S uIihujV. Ram  

LaU  ( i )  d is lingm B bcd .

A d e cree  ttilcca pri<iriiy o v e r  o th o r  decrees  In  rof>pf!ct of th e  w hich
it wan paBued, an d  no t iu  re sp ec t o f  th e  p r io r i ty  o f  th a  d e b t vfiiich i t  ouforces.

This was a suit which was brought imdoi- thu following, circuin- 
stances. The phiintitF, Ghcnuij held a iiioney-ilooroo aojaiii.st Kuiij 
Behari^ Ram Balikj iiud Giiiibsh^ who, witli th rir brother Riijknniar, 
owned a I aiinu i)}̂  pies Ziiinijidari sharo; ;uid, in c^iccutiDii of the' 
decree, the interest of tlio judgmoui-dobtors, 1 anna out of 
iho 1 unua 6 | pics share, was sold by !uu‘.tioii, and puruhnsiid by 
the decree-holder, on iho 20th January , lySO. Subsocjuontly to this 
sale and purchase, tho whole 1 anna 6 |  pies filiaroa advortized 
lor stdo in e^eciitiott of a later docree obtaiiiseil by one Jolpi against 
ail four brothers in respect of a debt incurred by tlseir deceased father, 
but, on tho ^Oth April 1880, Jolpi rnado an ap[)lioation to tho 
officer coudocting the sale, in wliich he stated that a 1 anna 
piea share- had ah'oady been sold to and purchased by the piaintifl’j- 
and prayed that tlie interest of Riijkumar otily, i.e.  ̂ a 4 |  pios share, 
might be sold in execution. This application was disallowed, and 
the entire 1 anua {>| pics shares waa piit up for wSale by auction. Tho' 
plaintiff vyus present at the sale and made one bid. Ultimately the 
officer conclucting tho sale withdrew the pies, and put up for sulo

(1) W.-W. P., Il.a . 'Kep., JSSS, (3) 8 Culc-L. l i  34(>. ,
p 402-

(2) N. W. P., H. C. Kep,, 1870,
p. 315. .(4) 7 Cak. L. R„ 481,



a 1 anna shfire onlvj apparently hecaase it was found tliat this would 
be sufficient to satisfy Jolp i’s decree. The pbiiatiffdid not atvain bid, OiuiMAN 
Tlia purchaser was on© Abdul Bald, who, on t!ie 20t!» May, 1S80, 
conveyed liis rights and interests to anoLher; and tliis gave rise to a BKWAJif.
suit for pre-emplioD brou.i^lit by one Indur Dat, Vv'ho obtained a 
decree, and, on the 4th February , 1882, took possession of the 
one-anna share.

The present suit nv;is brongijt by tlio plaintiff for a declaration 
that the 1 anna 1 |  pies share which he had pDrchaaed an ths 2:)th 
January , 1880, mis not afFected by the sale of the 20th April, 1880.
To this suit Iiidar Dat aud ICanj B.diari, Ram Salik, Ganosh, and 
liajkaniiw were joined as dofend mt,3. The suit was defended by 
Indar D at prineipailj^ nport two ffi'i.mnds. The ground was
that the phnntiiT by his condiict in bidding at the auction-sale of 
the lOtli April, 1880, and concealing the fact of his pidor purchsiso, 
was estt^ppiid from di.sputinfr the validity of Abdui Baki’s |'mrchase.
The sccoTid wat? that inasmuch as the decree obtained ]>y .lolpi and 
under whicli Abdul Baki had purchased, was in. rttspect of a debt 
incurred by the father of the jada-meiit-dehtors, who were a joint 
Hindu family, and snch ;i debt would Lave precedence over the 
debt incurred by the judgm ent-debtors to the plaintiff after their 
father’s death, the decree of Joipi, tlioiiirh siibs(^quent in date to 
that of tlie plaintiff’, had [)riority, and cotisequentl}' the possession 
of the defendant therenruler should not be disturbed.

The Conrt of first instance ( MunKif of Bansi) decreed the claim.
On apiieal, the Subordiuata Judge of Gorakh[)ur reversed the 
Court’s decree - The inateriid portion of the juclgnirnt of the 
Subordinate Judge was jiS follows ;—

“ The Munsif is clearly wrong ia  holding that the rule of 
estoppel is not appiicabie to the case. I t  is admitted that at the 
second sale, which took place 011 tho 20th April, 1860, after the 
plaintiff’s purchase, tho pbiintifF made bids, concealing the fact of 
liis purchase . . . . . .  By his conduct he caused it to be believed that
ho bad acquired no righ t in the share by virtue of his previous 
purchase. Therefore, the plaintiff respondent eannot., onder s. 115 
of the Evidence Act, sue for possession of the share by virtue of 
liis purchase at the sale ;of tlie 2Uth Jaau ary , The
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rule of estoppel will, iu a c:ise like tliis, operate as between the 
p la in t if f 'imd tl)G subsequejit auetion-purehaser, a n d  not as between 
the plaintiff and tlie decree-liolder. The purchaser at the second 
sale, who purchased the share ia  good iiiith, and in ignorauca of 
the first sale, and who was h'jd to believe from the plaintiff’s act oc 
omission that tihoro was n o  riah iu p u r c b a s in g  the property, cannot 
be deprived of his right in consequence of the plaintiff’s present 
action. The plaintiff is by all meunts estoi>ped.”

The phiintiff appealed to the High Court.

The Hon. Pandit Ajudlda Nath  and Munshi Kaahi Frasad.j 
for the appellant.

Lala Juala Prasad  and Muushi SnlcJi Ram, for the respondents,

I^DGE, C. J .“—In this caso the pluintiif, under a decrvo against 
three out of four brothers, brouffhfc to sale a 1 anna and 1 | pies 
share, whieli was the share of those three brothers in a 1 anna 
C-£ pies shiiro wliioh belongod to those three brothers and the 
fourth. On the 20th Jan aa ry , 1380^ the plaintiit purchased lit iho 
ano.tioii-sale the I  amia and pies share. Subsequently, another 
person obtained a deareo against all Lhe four brothers, and undei" 
that decree <.fô  execution against the property of tlie four bro
thers. The 20th April, lc'y0, was the day fixed for the sale of the 
1 anna 6-̂ - pies sht’.re under the latter decree. On the ^Oth ApriJj 
1880, this subsequent docreo-holder made an application to the 
otlicer conducting the sale, requesting him to sell only a 4 |  pies 
share, which was the share of the fourth brother, whose interest 
had not been already sold to the plaintiff, stating also iu that 
application the fact of the previo'-is sale of the 1 amia and 1-|- pies 
^hare to the plaintiiF. The officer conducting the sale ordered that 
application to bo filed, being of opinion that he could not comply 
with the request or order of tho decree-holder, but was bound to 
execute the decree which had come to him, and he proceoded to sell 
the 1 anna and pies share. The plaintift who was present, oa 
that made a bid for the 1 anna and pies share. Ultimately, liow« 
e^ver, the officer conducting the sale, iindiiig, I  assume, that suffioient; 
money would be realized by the sale of a 1 anna share, withdrew 
the pies, and put only a I anna share up for sale. After that 
t-bs pkintiif did »ot bid, That X: amia sliare was purchased by ih i
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predecessor in title of the defendants in this action. That pur
chaser subsequently dealt with tbis 1 anna sLure, and auy interest 
vvbich he obtained became vested in the defendants.

Now, under these circumstances, the plaintiff has brought his 
action for a declavatiou that his 1 anna and 1 |  pies share was not 
affected by the auction sale of the 20th April, 1880. The lower 
appellate Court has fouiid in favour of the defendants, its finding 
being, ill effect, tha t the plaintiff had given bids, and had concealed 
the fact of his purchase ; and then, after giving some of the facts of 
the case, he says :— The rule of estoppel will, in a case like this, 
operate as between the plaintiff and the subsequent auotion-pur- 
chaser, and not as between the plaintiff and the decree-holder. The , 
purchaser a t the second sale in the execution of decree, who p u r
chased the share in good faith and in ignorance of the first sale, and 
who was led. to believe from the plaiatiff’s act or omission that there 
was no risk iu purchasing the property, cannot bo deprived of his 
right in consequence of the plaintiff’s present action.” I  have no 
liesitatiou in  sayiu£>; that there is no evidence on the record—at 
least none has been brought to our notice—to support any one of 
those conclusions to which the lower appellate Court has arrived.

I t  is contended here, in the first instance, tha t th is  is a case 
which falls within s. 115 of the Indian Evidence Act^ and that an 
estoppel arises in this case. That section provides that “  when a 
person has by his declaration, act, or omission, intentionally caused 
o r  perm itted another person to believe a thing to be true and to act 
upon such belief,” he shall not subsequently deny the tru th  of that 
thing. Now, in order to bring this case within that section, it would 
be m aterial that there should be evidence that the plaintiff by bid
ding at the sale iu which the decree-bolder had already given a notice 
that a portion of the property had previously been purchased by the 
plaintiff, intentionally permitted or caused another person to assume 
that the plaintiff had no title in the property. Of any such in ten
tion 1 can see no possible evidence. The intention of the plaintxfT 
in bidding must have been this, that as notice had already been 
given of the previous sale of a greater portion of the property to 
him, very few persons were likely to purchase it, and so he w ould  
sicquire the Whole of this property in which he had already purchased 
an interestj and get it chea;p. 1  cannot conceive that by bidding hs
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1887 meant to show Hint he had no title to the property . I put that
"~G^iun point to Mr. Juala Prasad, otie of the learned pleaders for the res-

pontlenta, and he very candidly admitted that the j^rodeoossor iu title 
of i]ig clients must liave known of the ohjeotion raised to the sale by 
the deoree-holder and of the previous purchase by the plaituif!’. But 
he eontends tha t the subsequent condaot of the plaintiff in bidding 
misled the purchaser, Mdio thought the plaintiff had waived his 
title. I , however, cannot agree with tha t contention. This not 
bein«,therefore, a case iinder s. 11.5 of the Indian Evidence Act, is 
tbeie any other authority to show  that an estoppel arises in tins 
ease? Mr. Sukli Ram, on behalf of the respondents, luw cited three

^pMbiir eases, of which the first is Rai Sneta Ram  v, Kkhu.n Dass
(1). In  that case the phiintifF actually was the person who had 
negotiated the loan, and had actively concerded from t.he dofendiuit;, 
who was advancing money on the security o f the properry, the faet 
th a t he, the plaintilf, had a lieu upon the property. That is a very 
different case. There a fraud was perpetrated upon the defendant,, 
the lender of the money, and the plaintiff tliere would have obtained 
t he benefit of the fraud i f he had been allowed to say that he had 
a good prior subsisting lien.

The next ofisa is that of M'^ConneH w, M'lyer (i).- In that case it 
was very rightly held that when ])erfU)n who claiujed au interest 
in the property which was be^^soi l, upon inquiry by tlio intondino; 
purchaser, g ave an ov.isive answer, he eonld nob filer wards be 
allowed to sny.tbah he h;uLaneh-intereat. This evasive an.swer was 
in effect deli 1>eraie falsijhot>d, which nuslod the purchaser.

The next case is that of Agrawal Singh v. ton'j'iar Singh (3). Ifc 
is only an authority to show tlu ita  man nuxy so act as to make evi- 
deuce against himself. I t  does not say that w hat was so done 
would create an estoppel.

The next case is that c f E . Solano v. Rarn Lull (4). T hat 
IS a case very dissimilar to the present case. In  that case the 
defendant had previously become the purchaser of an iuterest in the 
property; and subsequently he obtained a decree against the person, 
a portion of whose interest in the property he liad previously par-

(1) N.-W. P.. IJ. C. Rep., IS6S, (3) 8 Calc. L. 11. 34(5,
p. 402,

(2) N.-W. P., II. 0 . Kep., TS70,
P’ 3I5. (4) 7Calc..L.E.>4-SL
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chasedj and lie put up to sale tho vyIi o Io propefty vi^ithont meiitinn- __
ing that he had previously puroli.-ised a portion of it. Theie also Giuorjn

was a direct ropre^diiLatiou by tlie veudor ia  execiitioa that the
whole was beino- soliJ without a o y ^ c u m b r a n c e T ^ E a u i n i .

Tho only other authority is the stateiiiout ia  paragi-iipii 3S5 of 
S tory’s Eq'dU/ JiD'isprudence, Vol. I, that in many oases a niau 
m ay iaaocently ba silent, for, as has often l.ieeu obsei-v’ed, aiiud 
est tacere, aliad celare.̂  But in o ^o r cases, a man is hqiuid to speak 
out, and his very silence becomes as expressive as if ho had openly 
consented to \\rhat is said or done, aad had become a party to the 
trausactiou. Thus, if  a man, haviu^^ a title  to aa  estate, which is 
offered,for sale, and kaowin^ his title stands by and encourages 
the sale, or does not forbid it, and thereby another person .is 
induced to purchase tho estate, nuder the supposition that the title 
is good, the , former so staudiuff hy, and bein^ silent, will ba 
bou^d by the sale, and neither lie nor his privies will be at liberty 
to dispute the validioy of the parohase.” In tiiat case it aays — if 
a, raaa stands by auii encourages the sale. Tho pUintiff in this case 
did nothing of the kittd. There was already a notice showing 
what title the judgsnaut-debtors really had in the property. It 
cannot be said that by bidding the plaintiff encotn-aged another 
person to pufchase. I  cannot see tvhafc necessity there was for the 
plaintift* to forbid the sale. He had no power to forbid the sale, 
and the deoree-holder who had power^ had already forbidden it.
Under these circumstances I  am of opinion that no case of estoppel 
has been made out here.

There is only one other point to be considered. M r. Snkh Ham  
asks us to remand this case for the decision of a certain issue.
H e alleges that the decree under which his client’s predecessor in 
title purchased, although subsequent to the plaintiff’s decree, was 
in respect of a debt incurred by the father of the judgm ent-debtors 
who were living as a jo in t Hindu family, and he says tha t tha t 
decree thereforoj by reason of its being in respect of a prior debt 
incurred by the father, took precedence over the decree under 
which the plaintiff purchased, which was in  respect of a debt incur- 

' red by the sons after the father’s death. I  have asked him for 
any aathority  for such a proposition, and he has not shown any.
My belief is that a de.cree takes priority in respect of the date oa ,
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wliicli ifc was ptissecl, find does not depend upon the priority of the 
debt. I declino therefore to remand this ITor the nhove
rensons the iippeal is allowed, the deci.sion of tlie lower appellate 
Court is revevsftd, and thiit of the Coari: of first insfcanco is restored 
and confirmed with costa.

BiiODHURST, J .— l  c o n c u r .

Appeal alloioe'd^

C R I M I N A L  R K F E K E N G E .

B efore  M r . Jm titie  S ln iiijh l nnd Mr. J n s lir c  T y tr e l l.

Q U R E N ^ E M P R E S S  w. M c C A R T H r .

A c t J I I  o f  ISSI (^Criminal Procedure Code A m i’iidmenl Act,') s. 8
Briii.^h su/jjecf— I'ruil Inj Distfic.f, illn'jixirnie ipith (i ju r y —Procedure in it 
tria l fjij jury"— Criminal Proccdtire Codi", h. ?!07—Po’vcr o f  D i .strict Miigistrnfc' 
dissenHmi from, verdict. In .“u/iinil the ca.ve to fliijh Court— Powers o f Iliyh Court 
under a. 201 —■ Criminal Procedure Cod/', as. -118, 433 {d)~Dejtimalion— /4c2 
X I V  of ISGO {Penal Coiie)^ s. 499, Explanaiion 4— Wi?'(/s yer sc defamniori/.

The effect of ol. 3 of s. 8 of Act II I  of 1884 (Criminal ProccdHre Coda Amend- 
aient Act) is to coufet* upon the Dislricij'Magialrate preeiaely tlie same authority ass 
the Sessions Judge lias, under s. 307 of the Crinnnal Procedure Code, to submit to  
the High Court a case iti which he disagrees with the v't'-rdict ol a jury so completely 
that he considers a reference ni'cesaary. The expression “ tria l by ju ry ” as vjhccI 
ill cl. <; of B. 8 does not only refer to proceedings up to the time when the ju ry  
pfouonnce’ their verdict, hnt relicv’a g'cnericfilly to cases fcriahlo ivith a, ju ry  as 
contradislingnished from cases tried witli the help of assessors or in any o ther 
maatier mentioned in the Criminsil Procedure Code,

No trial can be, legally speakiii'r, concluded until jndgraont and sentenco are' 
passed, and the trifd of a case referred by a Sessions Jndn'e to the High Court 
under s. 307 of the Criminal Procedure Code remains open for the H i»h Court to 
conclude and complete, either by muintahiing the verdict of the ju ry  and causiuitc 
judgment of acquitt.al to be recorded, os by sefcting aside the verdict of acquittal, 
and causing conviction and sentence to be entered against the accused.

The provisions of g. 1507 of the Criminal Procedure Code are not in any way 
cut down by ss. 418 and 423 ; and the High Court bias power, under s, S07, to  
interfere with the verdict of the jury where the verdict ia perverse or obtuse, 
and the ends of justice i-eqiiive that such perverse finding should be s e t i ia h t,  
Tlie power of the High Court vs not limited to interference on questions of law, 
s.e., misdirection by the Judge, or misapprehension by the ju ry  of the Jffdgfc^s' 
directions on points of

Explanation 4 of s. 4'99 of the  Fenal Code does ffot apply where th e  ■srbrda 
used and forming the basis of a charge arc per se defamatory v though w hm  ih& 
meaning of vrords spoken' or written is doubtful, and evidence is neeeaaarf to 
determine the efifeet of stfch words and w hether they are calculated tof ha tia  a


