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was not in writing, is admissible, 1think it is. It was a eontrack
which did not detrant from, add to, or vary the original contract.
Tt was only providing for the means by which the instalments were
to be puid.  Tho apellant got possession in aecordunce with the
oral agreemort,  Tho appesl is disinissed vith eosts.

TYRRELLy ., conourrede .

Appreal disndssed.

Before Siz John Edge, Kt., Chicf Justive, Mr. Justice Oldfield, and
Ar. Justice Brodhurst.
GOBSIND RAM { Derrapane) v, NARAIN DAS (Praastirr)™
Zandholder and tenant—Suit for rent where the vight fo receive it is disputed— Third
person who has received rent made purly—Jurisdiction of Rent Tourt to pass

degv e for rent against such purly—Question of Litle—det X.1f of 1881 (A-W. P,

Rent 4et) s, 148,

In a suit by a landholder for recovery of vent in which o third person alleged
to have reccived such reat is mude & party under s. 148 of the N.-W. ¥. Rent Act
{X1T of 1831), the (unestion of title to rececive the rent eannot be determined
between the plaintiff aud such person, bui can vnly be ltigated and determined in
a subsequent suit in the Civil Court. The only question hetween the plainti®

and the person so made o party which can be deicrmived in the Rent Court under
8. 148 is the actual receipt and enjoyment of the rent,

A party who is brought in under s, 148 of the Rent Act cannot be made
subject to the deeree for rent so0 as to allow cxecation so be taken out against hiw,
whether bis dond fide receipt and enjoymens of the rent is proved or not. The
only peraci: rgainst wiom such a decree ean be passed is tho tenant. Mudhe
Prasad v. Ambur (1) referred to.

Per Bpag, C. J., semble, that the intention of the Legislature in allowing a
{hird person who claims under s, 148 of the Eent Act io be vande a purty to
the suit may possibly have been that, by bringing bim in, he may be hound by a
deelaration in the suit that he had iv fact reeeived the reat, so as to prevent him
in the civil suit from denying the fact that he had veceived it.

Tn aguit by a landholder for reeovery of rent, the defendants ples.led that
they had psid the rent to a co-sharer of the plintilt, "The co-sharer made a,
deposition in which ke alleged that he was cutifled o the rent, not only asa
co-sharer, but alyo as the appoivted ageat of the plaintiff. The Court thereupon

made him a party to the suit under 8. 148 of the Rent Act, and passed a joing
tlecree agninst him and the tenant for vent.

Held that the Court wag justified in meking him a party under 8. 148 of the

Rent Act, but was not competent to pass a decree fov rent against him.

* Second Apreal No. fi04 of 1886 from a decree of G W. P, Wabts Wsq., District
Judge of Moradabad, dated the 2ith Novemher, 1895, reversing a deciee of Mpulvi
Mubpmmad Usman, Assistant Collcetor of Moradabad, duted the 19th Mireb, 1855,

(3) Lo X B & ALL D03,
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The facts of this case are stated in the judgment of Edge, C. J.

Munshi Haenuman Prasad, for the appellant.
Pandit Bishamblas Kath, for the vespondent.

Epar, . J.—In this ease one Narain Das sued twe fenants for
rent which was in arrear. They pleaded that thay had paid the rent
$0 Gobind Ram, one of the shareholders of the village. Gokind Ram
did allege in his deposition, before he was made a party to the
suit, that he had received this rent, and alleged that he was entitled
to receive the rent, not only as a shareholder, but also as the
appointed agent of Narain Das. On that the Judge in the Rent
Court made Grobind Ram a party to the suit, professing to act
under s. 148 of the Rent Act. It appears to me that he was justi-
fled in making Gobind Ram a parly to the suit under that section,
becanse obviously the defence of the tenauts and the deposition of
Gobind Ram was that Gobind Ram was a shaveholder in the
village, and did receive the rent, of which, as a shareholder, he was
entitled to enjoy some portion. As a matter of fact, the defence
of the tenants and the statement of Grobind Ram must have led to
the inference that the trausaction between Gobind Bam and the
tenants wag a bond fide one. After Gobind Ram wus made a party
to the suit in the Rent Court, the case was heard by the Judge in the
Rent Court, and he came to the conclusion that the rent in guestion
had been paid to Gobind Ram, as had been alleged by him and the
tenants, and on that he dismissed the suit. From that dismissal of
the suit in the Rent Court the plaintiff, who was found to be the
Jambardar, brought his appeal o the District Judge. Tt isnot
clear from the judgment of the Distriet Judge whether he, in fuct,
found that fhe rent had been paid to Gobind Ram, and whether
Grobind Ram did receive and enjoy the rent, within the meaning
of 5. 148 of the Rent Act. However, what he did was to pass a
Jjoint decree against Gobind Ram and the temants for the amount
of this rent.

Against that decree the tenants have not appealed, and therefore
we need not concern ourselves with the question whether or not
the decree was justified as against them. Gobind Ram has,
however, appealed, and ome of his grounds of appeal is that there
was no power in the Court below te join him as a third party fe
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tle suit, and no jurisdiction in the Court to pass a decrea
against him, The deeree which is in appeal before us is enc on
which, if there wag jurisdiction to pass it, exccution might issue,
and thevolore wo have to seo whether ¢1i. .« the Itent Court or ths
Court in appeal conld pass against a person added under s. 148 a
decree upon which execution might issue. That depends upon the
construction to be pub wpon s. 148 of the Ront Aet. I take it as
undoeubted law that before a decreo for ront upon which exceution
can issue can be passed, the right of the person obtaining the decree
1o rocaive such ront must be established, because if he did not
establish his right, or bis right were not admitted, he would have
no more right to receive the rent than a strunger. Therefore, in
this case, in order to support the decreo, we must see whether the
lower appellate Judge had power to determine a question of title
to receive the rent as against the third party. I think it is plaicly
provided in s. 148 of the Rent Act that that is a question which
cannot be decided in what may be called a rent suit, <. e., a suit in
which rent is claimed in the Rent Court. It isa question of title
which, by the proviso of that section, must be litigated and deter-
mined in a subsequent suit in a Civil Court. Oa that ground I am
of opinion ghat, in this particular case, whether Gobind Ram was
rightly or wrongly made a party in the rent proceedings, there was
no power in the lower appellate Court to pass a decree against him
in respect of the rent upen which execution could isswe. I think
I am supported in that view by the decision of my brothers
Straight and Brodhurst in the case of Madhe Prasad v. Ambar
(1). In that suit it was held that even where a third person had
actually and in good faith received the rent sued for, the claim
should not have been decreed against him but should have been

dismissed. I think that is an authority for the view of s. 148
which I have espressed.

There is only one word more to be added. In saying this, I do
not wish to express any decided judicial opinion on the point. We
have only to deal with the deoree before us, which, I think, was in
excess of the jurisdiction of the Court which passed'it. The ques-
tion may arise as to.the object of making a third person, who
claims nnder s. 148 of the Rent Act, a party to the suit, It may

(1) I L. R, 5 AlL 503,
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possibly have been the intention of the Legislature that, by bringing
him in, he may be bound by a declaration in the suit that
he had, in fact, received the reut; g0 as to prevent him in the eivil
suit from denying the fact that he had actually rveceived the rent.
That may be the object of making him a party to the suit.

Dnder these circumstances this appeal should be allowed, but
inasmuch as the line of defence taken by Gobind Ram was one
likely to lead to confusion in the minds of the Judges below, and
has given us a great deal of difioulty in understanding what was
the position he tock up, his appeal will be allowed withont costs.

Ororierp, J.—I concur. 1 have only to add a few words. On
looking %o the pleadings of the tenants and Gobind Ram in this
suit, I think a question did arise under s, 148 of the Rent Act, and,
that being so, it was the duaty of the Judge to decide, in the first
instance, whether Globind Ram had been actually and in good faith
receiving and enjoying the rent before and up to the time when
the right to sue accrued. Had he decided in the affivmative, the
plaintiff’s claim would necessarily have been dismissed, and of
course no decree would be passed against Grobind Ram, and in that
case his appeal would be entitled to succeed, If, on the other hand,
that question had been decided in favour of the plaintdf, then the
decres would be made against the tenants for the rent, but not
against Gobind Ram. 8. 148 of the Reut Act provides that “tho
question of such receipt and enjoyment of the rent by such third
persen may be inquired into, and the suit shall be decided according
to the result of such inquiry.” I think this means that in that case
the decree the plaintiff would be entitled to would be a decree
against the tenants for the rent thus claimed, I do not think it
was contemplated that a party who was brought in under s. 148 of
the Rent Act should be made subject to the decree for rent, so as
to allow execution to be taken out against him. The only question
between him and the plaintiff contemplated for trial is the receipt
and enjoyment of the rent, and the last portion of s. 148 provides
that ¢ the decision of the Court shall ot affeet the right of either
party entitled to the rent of such land to establish his title by suit
in the Civil Court, if instituted within one year from the date of

“the decision.”” That seems to me to show that, as hetween the
plaintiff and Gobind Ram, the question was left open to be decided
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by a subsequent suit in the Civil Conrt, and a Revenue Court could
not pass a decree for rent against the intervenor, who dees not
occupy the position of a tonant,  With these remarks, 1 concur in
the decision of the learned Chicf Justice.

Bropourst, J.~The lower appellate Court obviously should
not have decreed the claim both against Gobind Ram-—a co-sharer,
made a defendant under s, 148 of the Rent Act—and the tenants.
With reference to the ruling of a Bench of this Court in Madho
Frasad v. Ambar (1), the lower appellate Court should, under no cir-
cumstances, have decreed the claim against Gobind Ram, a defen-
dant under s. 148, and on its finding that the rent had not been
paid to any one but was still due to the plaintiff lambardar, it
should have passed a decrec against the tenants, and against them
alone.

(Grobind Ram ouly has appealed. As the lower appellate Court’s
doecree against him is wrong, T concur in allowing his appeal, and
in modifying the decree of the lower appellate Court to that extent,
and in ordering that each party pay his own costs,

Appeal allowed.

CIVIL REVISIONAL,

Bofore Sir John Edge, Ki., Chivf Justice and Mr. Justice Brodhurst,
SHIELDS (Deypwpant) v. WILKINSON (PLarvoirr)*

Bailment— Hiring— Accident—Negligence ~ Evidence—Burden of proof—det T of
1872 { Evidence Act), s. 106—=Act IX of 1878 (Contract Aet,) ss. 150, 151, 159,
—High Conrt’s powers of revision—Civil Procedure Code, s, 622,

A Judge bas no jurisGiction to pass, in a contested suit, a deeree adverse to
the defendant where there is no evidence or admission before him to suppovr!; the
deeree, and where the barden of proof is not or has not continued to be upon the
defendant. If he passes such a deerce, it is liable to be get aside in revision under
8. 622 of the Civil Procedure Code, Manlvi Mukammad v, Syed Husain (2) and
Sarnam Tewari v. Sahing Bibi (3) referrved to,

The question of the hurden of proofin cases of accidental injury to goods
bailed depends upon the particular circumstonces of emch ease, In somye cases,

* Application No 242 of 1836 for revision of a decree of Dabu Promoda
Charan Banerji, Judge of the Court of Small Causes, Adlahabad, dated the 16th
September, 1886,

(1) L L. R, 5 AIL 502,
()L L B, 8 Al 208, &) L Iu Ra, 3 AL 417,



