
1S87 was not in w riting , is adraiaalble. 1 tlvink it  is. I t  was a eoniraei
Bakhot which did not detraot fronij add toj or v a ry  tho original contract.

I t  was only provicliiis for tlie m eans by wliicli the  instalm ents were 
° ’ to be paid, Tho apitolliuu; g o t possession in aocordance w ith tli©

oral ao'reeuiec'L Tlio fi-piieul is disraisssd r/itli eosts„

TYR'u.aLiij J . ,  concur red®
_  ̂ Apnexil disrnimcL
F ebritan j 5. ___ ____________ _ . ...  ̂ ‘ ^

B efo re  S i r  John E d g r , S t . ,  Chir.j Ju.i/.ica, M r . J u s tice  O ld fidd , and  
.M r. Jii.'tticc B rodhursL

G O iiI N D  R /IM  (J)32FKNDAM'r) IM A R A I N  DxlS  ( F l a i n t i f p ) ”'.

Landholder and ten a n t— S u it  for ren t where the. r iyh t to receive it is d ispu ted— T h ir d  

person who has received re.nt. made p a rh j— J a r is d ic lio n  o f  R en t C ourt to pass  

decree fo r  rent a,gaiwt m eh  ^Hiriy— QnCfiUon o f  iiile-— A c t X I I  o f  1881 (A ’-W . 

ii’fi/ii 4 c O  S. 14S.

In  a suit by a landholder for recovery of rent in which a tliiril person alleged 
to liave recc'ived sucli rent is insido a party under s, 148 oi; the N.»W. P . Kent Acfe 
(X II of 1831), the (j_uesfcion of title  to reccive the rent cannot be determnied 
l)etwecii, the plaJritif! aadsiich person, but can only be litigated and doteriiiined in 
a auhaefinent suit in  the Civil Court. The only queaticai between the plaintiSE 
and the person so made a party which, ean bo dcterniiued in the Rent Court under 
s, 148 is the actual receipt and enjoyment oi the rent.

A party wljo ia brought in imder s, 148 of tho E ent Act cannot be nia,d& 
subject to tho dcoree for rent so as to allow esGcntion to bo tii,ken ont against hius, 
wliother his &OTta_/(yt’ rccoipfc and enJoynienE of the rent; is proved or not. The 
oaly perac i: against whom such a decree can be passed is tho tenant. Rlndho, 
Prasad V. Arnbar (1) referred to.

F er  Edg®, C. J ., semblc, th a t the iB;tentiou of the Legislatdrc in allowing a 
third person who cla.ims tinders. l'!-8 of the E en t Act to  be raado a parly  to 
the suit may possibly have been that, by bring-ing him in, he may be bound by a 
fleclaration in the snit that he hud in fact rec.oived the rent, so as to prevent him 
in the civil auit from denying' the fact that he had received it.

In a suit by a landholder for recovery of rent, the defondantR pie;:.led that; 
they had paid the rent to a co-sharer of the pliuntiit The co~iaharer made a 
deposition in which, he alleged th a t he Vî aa entitled to the  rent, not only as a 
ca^shayer, but alao as the  appoiuted agoat of the plaintiff. The Court thereupon 
made Mm a party to the Buit under s. 148 of the Kent Act, and passed a joisjfe 
decree against Mm and tho tenant for setft. '

Fc/ithafc the Court waa justified in niakiag lam a party  under a. 148 of tho 
Eent Act, bnt was not competent to  pas-s a decree for rent against him.
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* Second Appeal ^o. S04of 1886 from a decree of C, W. P . W atts Esq., Dwtrict 
Judge of Moradabad, dated the 25ih November, 1885, revers>ins a decree,of MbhIvs 
Mullftmwad Uewjin, Assistant Collector of Moradabad, dated liic iDth Marcb^ 183i«-t

(3) L R., 5 AIL 005.  ̂ '



w.
N akain  Das.

Tha facts of this case aro stated in the jiidgmenf; of Edge, C. J .  -̂88?

Munsbi Hamiman F m sad, for tlie appellant, G obind  Eabi

Pandit Bishantbliair Nath, for fclie respondent.

E d g e, 0 .  J.— this cas6 one Navain Das sued t\ro  ten an ts  for 
i'ent which was in arrear. They pleaded that they had paid &e rea t 
to Gobind Earn, one of the shareholders of the village^ Gobiiid Rain 
did allege in iiis depoaitionj before he was made a party fo the 
suit, that he had received this I’eat, and alleged that he was entitled 
to receive the rent, not only as a shareholder, bu t also as tho 
appointed agent of Narain Das. On that the Jadge in the Eent 
Court ma(|e Gobind Ram a party to the suit, professing to act 
under s. 148 of the Rent Act. It appears to me that he was justi
fied ia  m aking Gobind Ram a party to the suit under tha t seetionj 
because obviously the defence of the tenants and the deposition of 
Gobind Ram was that Gobind Ram was a shareholder in the 
village, and did receive the rent, of which, as a shareholder, ho was 
entitled to enjoy some portion. As a m atter of fact, the defence 
of the tenants and the statement of Gobind Ram must have led to 
the inference that the transaction between Gobind Bam and the 
tenants was a bond fide  one. After Gobind Ratn was made a party  
to the suit in the Rent Court, the case was heard by the Judge in the 
Rent Court, and he came to the conclusion that the rent in question 
had been paid to Gobind Ram, as had been alleged by him and the 
tenants, and on that he dismissed the suit. From that dismissal of 
the suit in the Rent Court tho plaintiff, who was found to be the 
lambardar,. brought his appeal to the District Judge. I t  is not 
clear from the judgment of the District Judge whetlier lie, in fact, 
found that the rent had been paid to Gobind Ram, and whether 
Gobind Earn did receive and enjoy the rent, •w'ithin the meaning 
of s. 148 of* the Rent Act. However, what he did was to pass a 
joint decree against Gobind Ram and the tenants for the amount 
of thia tent.

Against that decree the tenants have not appealed, and therefore 
we need not concern ourselves with the question whether or not 
the decree was justified as against them. Gobind Ram has, 
however, appealed, and one of his grounds of appeal is that there 
was no powor in the Court below to join him as a tliird party to,
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1887 tlie suit, and no jurisdiction in the Court to pass a deerea
against him. The deoree whioh is ia appeal before us is one on 

*’• whichj if tliero ivns jiirirsclictioii to pass it, execution migM issue,
and therefore we have to see whether the Kent Court or tha
Court in appeal could pass against a person added under s. 143 a 
decree upon wliicli execiitioa issue. T hat depends upoiitbe
construction to be p'at upon s. 148 of the (.tont Act, I  t:iko it as 
undoubted law that before a decree for roufc npon which execution 
can issue can be passed, the right of the poi’son obtaining the decree 
to receive such rent must ba established, because if he did nofi 
©stablish his rigMj or his righ t were not admitted, he would have 
no more right to receive the rout than a stri.tn,"or. Tb/jreforOj in 
this case, in order to support the decree, we must see whether the 
lower appellate Judge had power to determine a question of title 
to receive the ran t as against the third party. I think it is plainly 
provided in s. 148 of the Rent Aet that th a t is a q^uestion which 
cannot be decided in what may be called a ren t suit, i. e.  ̂ a suit in 
which rent is claimed in the Kent Court. It is a question of title 
whichy by the proviso of that section, must be litigated and deter
mined in a subsequent suit in a Civil Court. Ou that ground I am 
of opinion that, in this particular case, whether Gobind Ram was 
rightly or wrongly made a party  in the ren t proceedings, there was 
no power in the lower appellate Court to pass a decree against him 
in respect of the rent upon which execution could issue, I think
I am supported in that view by the decision of my brothers 
Straight and Brodhurst in the case of Madho P ra m d  v. Amhar 
(1). In that suit it was held that even where a third person had 
actually and in good faith received the rent sued for, the claim 
should not have been decreed against him but should have been 
dismiŝ sed. 1 think that is an authority for the view of s. 148 
■which I have expressed.

Ifaere is only one word more to be added. In saying this, I do 
not wish to express any decided judicial opinion on the point. Wa 
have only to deal with the decree before us, which, I think, was in 
excess of the jurisdiction of the Court which passed it. The ques
tion inay arise as to, the object of making a third person, who 
claims under a. 143 of the Rent Act, a party to the suit. . It- may

(1), I. L. 5 All. 50?.



possibly have been the intention of the Legislatare that, by bringing 
him in, he may be bound by a declaration in the suit that gobind Ram 
he had, in fact, received the ren^ 'so as to prevent him in the civil Das.
suit from denying the fact tha t he had actually received the rent.
That may be the object of m aking him a party  to the suit.

JJnder these circumstances this appeal should be allowed, bu t 
inasmuch as the line of defence taken by Gobiiid Earn Was on© 
likely to lead to confusion in the minds of the Judges below, and 
has given us a great deal of difficulty in understanding what was 
the position he took up, his appeal will be allowed without costs.

O l d f i e l d ,  J . —I sonciii*. 3. have only to add a few words. O n  

looking to  the pleadings of the tenants and Gohiad Rani in this 
suit, I  think a question did arise under s. 148 of the Rent Act, and, 
that being so, it was the duty  of tho Ju d g e  to decide, in the first 
instance, whether Gobind Ram had been actually and in good faith 
receiving and enjoying the rent before and up to the time when 
the right to sue accrued. H ad he decided in the affirmative, the 
plaintiff’s claim would necessarily have been dismissed, and of 
course no decree would be passed against Grobind Ram , and in that 
case his appeal would be entitled to succeed. If, on the other hand, 
that question had been decided in favour of the plaintiff, then the 
decree would be made against the tenants for the rent, but not 
against Gobind Ram. S. 148 of the R en t Act provides tha t “  the 
question of such receipt and enjoyment of the ren t by such th ird  
person may be inquired into, and thu suit shall be decided according 
to the result o f such inquiry.” I  think this means that in that case 
the decree the plaintiff would be entitled k> would be a decree 
against the tenants for the rent thus claimed. I  do not th ink  it 

contemplated tha t a party who was brought in under s. 148 of 
the Rent Act should be made subject to the decree for rent, so as 
to allow execution to be taken out against him. The only question 
between hi<m and the plaintiff contemplated for tr ia l  is the receipt 
and enjoyment of the rent, and the last portion of s. 148 provides 
that “ the decision of the Court shall not affect the rig h t of either 
party entitled to the rent of such land to establish his title by suit 
in the Oi¥il Court, i f  instituted w ithin one year from the date of 
:t1ae decision.”  That seems to me to show tha t, as between the 
plaintiff and (gobind Bam, the question was left open to be decided

V o l . IX.J ALL AH ABAD SEE lES. 3 9 7



THE INDIAN L iW  R E P O irrs . [VOL. t%

1887 by a subsequent suit in tlie Civil Court, and a Revenue Court could
Gomind Kam a decree for ren t against the intervener, who does not
KA.KAIN occupy tlie position of a tenant, Wibli these remarks, 1 concur in

the decision of the learned Chief Justice.

BRODHUnST, J .—‘The lower appellate Court obviously should 
not hnve decreed the claim both against Gobind Ram —a co-sharer^ 
made a defendant under s. 148 of tbo Rent A ct—and the tenants. 
W ith reference to the ru ling of a Bench of this Court in Madho 
I^ms&d Y.Amhcif (1), the lower appellate Court should, under no cir
cumstances, have decreed the claim against flubind Ram, a defen-» 
dant under s. 148, and oa its finding tha t the ren t had not been 
paid to any one bat was still duo to the plaiatitF lam hardar, it 
should have passed a decree against the tenants, and against therfi 
alone.

G-obind Ram only has appealed. As the lower appellate Court’s 
decree against him is wrong, I concur in allowing his appeal, and 
in  modifying the decree of the lower appellate Court to tha t extent^ 
and in  ordering that each party  pay his own costs,

Appeal allowed.

. ,  C I V I L  R E V I S I G N A L .Februarij 10.

Before Sir John Edge, K i., Chief Justice and M r. Justice Brudhiirs't.

SHIELDS (D m fbndant) ik WILKINSON (PiiAiNTiW')*

Bailment—Hiring—Accident—Negligence-Evldence^Burden o f  proof—Act I  of
1872 (^Evidence Act)^ a. lOd— Aci I X  o f  1872 (Contracf, 4ct,) ss. 150, 161, 159̂,
—High Court’s povwi's o f revision—Civil Froccdia's Code, s. 622.

A Jnclge bas no jurisdiction to pass, ia  a contested Hiiit, a decreo adverse to 
the aefeadant ^Yhere there is no evidciico or arlmiasion before him to support the 
ftecvee, and where the burden of proof ia not or has not continued to  be upon the 
defendant. I f  he passes such a decree, it  is liable to be set iisido in I'eviaiou unciGr 
S. 622 of the Civil Procedure Code, M aulvi Muhammad v. Husain (2) ami
Satnam T m a ri v, Sahina B ib i (3) referred to,

The question of the burden of proof in cases of accidental In jury  to goods 
bailed depends- upon the partioular ch'cuinsfiances of each case. Ia  aome cases,

* Application No 2-12 of 1836 for revision of a decree of Bahn Promoda 
Gharan Banerji, Judge of the Coorc of Small Causes^ Allahabad^ dated the  X6ti), 
September, 1S86. " , , '

(1) L L. R,, 5 All. 503.
(2) L L, E., 3 Ail. 203- , (3) I, L . E., 3 AIL


