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1887 vvê re the titles and tlu3 pro|.)ri(it:iry rig h ts  of otiior pniiiid/irs in tlioir
Amiu ..-laQH own putiis ever questioned. Tlio question was, how was the com- 

NAiauTi diviclod, :irid what were the rif^hts of the parties
yiiAHAj:.. /!;,(,-■ t h e o f  eoniirion liiiid to which tliu j wore entitled?

That r|iicwtion n iiu t noooHsarilj bo dcioidnd l)_y some custom or rule 
of law, and if it is to l*.e decided by cusLora or hy rule of law, it 
nuisi involve a question of title or j)ro|trietary riu'ht. The plain- 
titfri, in order to succeed, m ust have said th a t by custom or rule of 
law they were entitled to a larger area in the conunou laud than 
was allotted to them. I  cannot see how this could have been 
determined without a question of title or proprietary right baing 
raised botw<!Cii the o\vii(a'8 ol’ tlie various putf.is, not in respect of 
thoiv puttii, bnt, in respect of the common land. M’hat lieing so, I 
think this ease falls witliin s. 13 of tlie (./ivil Procedure Code, 
aud this aclion is barrtid. I agree with the kludge below in tlie 
oUservation made by him tlnit any nastakes of procedure did not 
affect this queatiou. The appeal is disuuased w ith  costa,

BRODHUiiST, J . “~-In my opinion the suit h'JS been properly 
dismissed by the lower appellate Court, and I  concur in dismissing 
the appeal with costs,

Appeal itsm issecL

, Ig g y  B efo re  S ir  John  lidije.f K t.,  C luef Justice , a ti'l M r. Ju siicc  T ijrr d l.

Febritanj 5. RAM EAKIl:-iM (E’I;AI.nmi.''i') v. DUllJA'N ajid cmiiniis (Dnii'KNDANTs)’*',

Evidence-—B o n ^ — Contenijwrcmeoun oral uyre.nment p roviiih iij f o r  mode o f  repaymeni_
{ Evidtiiice d e l ) ,  «. 93.

In defence to a feuit upon a liypol-.hGcn.tion bond ixiyalilo by inatalniGntK, if; 
•was pleaded tliat, at the time of tlie execution of tho bond, i t  was oi'iilly jsfvroad that 
llie obligee should, ia lieu of tnstubneuts, have possiw.sioii of pari; of the hyiiotlii,)- 
cated property, iinlil ?;he aiuonnt due on the bond ahniild have beun liquubitcd from 
the re n ts ; thatj in accofdiuico with tlii.s afjroctnent, the i)liiintlir obtiiincsd posses- 
siou of tlie land ; and tlsat. helmd thus realised the Avholc* of the amoutui due.

Meld that the onil agreerueut v><,ib not one which detracted from, added to, or 
Taiieflthe original contract, but only provided for l.he lueans by which the insttil- 
naents were to be paid, and that it  was tliereforo admisaible in evidence.

The: plaintiff in this case, one B am  B akhsh , sued to recover a 
sum of money, principal and  in terest, 4ue on a  bond executed ia

Second Appeal Nn. 57-'. oii (830, from a decree o! M. S. Movvell, Ksq., 
Distriftt Judfje of Alig'.u'h, the 8th Jaanary j 1886, reversin'j; a  deewe o'E
Mauivi \Suhamraad fcaaiBi'Uiliiii K luu, Bubordiaate Jutlgo of A ligw ljj dated the 
Slsfc Jiuraaiy, 1884.



ills favour by D urjan and othersj o u tlie  12th November, 1871, 1S87
The amount secured by the bond was Es. I 32OO5 and it  was stipu- Uau Bakhsh 

lated that this should be repaid by instalm ents, as f o l l o w s « Durjaw.
Ks. 100 to be paid at the end of M agk Sambat 1928, and 
Es. 25 in Baisakh and K atik  of every year, and interest on 
unpaid instalments to be charged at Be. 1 per cent, per mensem.
In  tlie event of default in payment of four instalments, the whole 
amount due under the bond was to be recoverable in  a lump sum 
with interest a t Re. 1 per cent. The bond further coatained a hypo­
thecation of immoveable property. The plaintiff alleged that nothing 
had been paid under the bond, and he claimed Rs. 1,300 from the 
defendants by enforcement of lien against the hypothecated property.

The defendants pleaded that at the time of the execution of the 
bond an oral agreement was made tha t the plaintiff was to have 
possession of certain land which was included in the hypothecation, 
until the amount due on the bond should have been liquidated from 
the yearly ren t of the land, which was fixed at Hs. that, under 
this agreement, the plaintiff obtained possession of the land and 
received the rents ; and tha t in this way the whole amount due had 
been realized.

The ©ouyt of first instance (Subordinate Judge of Ah'garh) 
decreed the claim. The lower appellate Court (D istrict Judge of 
Aligarh) set aside the decree and dismissed the suit, finding that 
the arrangem ent alleged by the defendants as to the mode of repay­
ment had been proved, and tha t the conditions of the bond had 
been satisfied by a payment of Rs. 100 in January , 1872, and by 
the receipt of rents equivalent to the yearly instalments of Ra.
The plaintiff appealed to the H igh Court,

Mr. IIal)ih-ul'lah and 'Qahxi Jogindra Sa lli Chaudhri^ for tho 
appellant.

Mnn^hl Rarn Ftasad  and hslsr]}arga Charan Banerji, for. the  
respondents.

E d g e ,  G. J.—In  th is  ca se  th e  only question is, th e  a ction  

b e in g  in  resp ect o f  a  b on d  p a y a b le  b y  in s ta lm e n ts , a n d  the d efend­

a n ts in  a n sw er  to  the a ctio n  saying that at the t im e  o f  the giving o f  

th is  bond it w a s o r a lly  agreed to  l e t  th e  c re d ito r  h a y e  p ossessio n  ip 
lien o f  iHs tdments, whether the evideaeo of/that co»traot^ wMch
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1S87 was not in w riting , is adraiaalble. 1 tlvink it  is. I t  was a eoniraei
Bakhot which did not detraot fronij add toj or v a ry  tho original contract.

I t  was only provicliiis for tlie m eans by wliicli the  instalm ents were 
° ’ to be paid, Tho apitolliuu; g o t possession in aocordance w ith tli©

oral ao'reeuiec'L Tlio fi-piieul is disraisssd r/itli eosts„

TYR'u.aLiij J . ,  concur red®
_  ̂ Apnexil disrnimcL
F ebritan j 5. ___ ____________ _ . ...  ̂ ‘ ^

B efo re  S i r  John E d g r , S t . ,  Chir.j Ju.i/.ica, M r . J u s tice  O ld fidd , and  
.M r. Jii.'tticc B rodhursL

G O iiI N D  R /IM  (J)32FKNDAM'r) IM A R A I N  DxlS  ( F l a i n t i f p ) ”'.

Landholder and ten a n t— S u it  for ren t where the. r iyh t to receive it is d ispu ted— T h ir d  

person who has received re.nt. made p a rh j— J a r is d ic lio n  o f  R en t C ourt to pass  

decree fo r  rent a,gaiwt m eh  ^Hiriy— QnCfiUon o f  iiile-— A c t X I I  o f  1881 (A ’-W . 

ii’fi/ii 4 c O  S. 14S.

In  a suit by a landholder for recovery of rent in which a tliiril person alleged 
to liave recc'ived sucli rent is insido a party under s, 148 oi; the N.»W. P . Kent Acfe 
(X II of 1831), the (j_uesfcion of title  to reccive the rent cannot be determnied 
l)etwecii, the plaJritif! aadsiich person, but can only be litigated and doteriiiined in 
a auhaefinent suit in  the Civil Court. The only queaticai between the plaintiSE 
and the person so made a party which, ean bo dcterniiued in the Rent Court under 
s, 148 is the actual receipt and enjoyment oi the rent.

A party wljo ia brought in imder s, 148 of tho E ent Act cannot be nia,d& 
subject to tho dcoree for rent so as to allow esGcntion to bo tii,ken ont against hius, 
wliother his &OTta_/(yt’ rccoipfc and enJoynienE of the rent; is proved or not. The 
oaly perac i: against whom such a decree can be passed is tho tenant. Rlndho, 
Prasad V. Arnbar (1) referred to.

F er  Edg®, C. J ., semblc, th a t the iB;tentiou of the Legislatdrc in allowing a 
third person who cla.ims tinders. l'!-8 of the E en t Act to  be raado a parly  to 
the suit may possibly have been that, by bring-ing him in, he may be bound by a 
fleclaration in the snit that he hud in fact rec.oived the rent, so as to prevent him 
in the civil auit from denying' the fact that he had received it.

In a suit by a landholder for recovery of rent, the defondantR pie;:.led that; 
they had paid the rent to a co-sharer of the pliuntiit The co~iaharer made a 
deposition in which, he alleged th a t he Vî aa entitled to the  rent, not only as a 
ca^shayer, but alao as the  appoiuted agoat of the plaintiff. The Court thereupon 
made Mm a party to the Buit under s. 148 of the Kent Act, and passed a joisjfe 
decree against Mm and tho tenant for setft. '

Fc/ithafc the Court waa justified in niakiag lam a party  under a. 148 of tho 
Eent Act, bnt was not competent to  pas-s a decree for rent against him.
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* Second Appeal ^o. S04of 1886 from a decree of C, W. P . W atts Esq., Dwtrict 
Judge of Moradabad, dated the 25ih November, 1885, revers>ins a decree,of MbhIvs 
Mullftmwad Uewjin, Assistant Collector of Moradabad, dated liic iDth Marcb^ 183i«-t

(3) L R., 5 AIL 005.  ̂ '


