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wera the titles and the proprictary rights of other pattidirs in theie
own puttis over gnestioned.  The question was, how wus the coma
mon land to be divided, and what were the rights of the parties
i tecthe guentan of common land to which they were entitled ?
That question must nocessarily bo decided by some custom or rule
of Taw, and if it is to be decided by custom or by vule of law, it
must involve a question of title or proprictary right.  The plaine
tiffs, in order to succeed, must have suid that by custom or rule of
law they wore entitled to a larger arves in the comamon land than
wus allotted te them. T cannot see how this conld have been
determined without & question of title or proprictary right being
aised botween the owners of the various pattis, not in respect of
their pattis, but in vespect of the common land. That being so, 1
think this case falls within s. 13 of the Civil Procednre Code,
and this action is barred.  Fagree with the Judge below in the
observation made by him thab any wmistakes of procedure did not
affuct this question,  The appeal is diswissed with costs.

Bropnonst, J~In my opinion the suit has been properly
dismissed by the lower appellate Court, and I concur ia dismissing
the appeal with costs.

Appecl dismissed.

Before Sir John Fodye, K., Chief Justice, and bive Justice Tyrrell,

RAM BAKIHSH (Praryrive) v. DURJAN axp oraurs (DerrNpants)®,
Eyidence—Bond—Coitemporancous oral ayreement providiny for mode of repuyment
—dct 1oy 1872 (Evidence Aet), s. 92,

In defence to o suit upon a hypotheeation bond payatle by instalments, it
was pleaded thint, at the time of the execution of the hond, it was ovally agrecd that
the obligee should, in liea of instalments, have possession of part of the hypothe-
cated property, untit the amonnt due on tho bond should have heen guidated from
the rents ; that, in accordance with this agreoment, the plaintil obtained posses~
sion of the land ; and thot he had thus realized the whole of the amouns due,

Held that the oral agreement was not one which detracted from, added to, or
vayied the original contract, but only provided for the meuns by which ihe instal-
ments were to be paid, and that ib was therefore admissible in evidence.

T plaintift in this case, one Ram Dakhsh, sued to recover a
sum of money, principal and interest, due on a bond exeruted in

* Second Appeal No. 570 of 1836, from a deerec of M. 5. lowell, Fsq,
Digtriet Judge of Aligarh, Jued the 8th Jaanary, 1886, rcversing a decrce of
Maalvi Mubammad Sami-ullah Khan, Sebordinate Judge of aligarh, datcd the
31st Javmary, 1884 .
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his favour by Durjan and others, on the 12th I\Tove*nbp 1871, 1887

The amount secured by the bond was Bs. 1,200, and it was stipu- Rsu BA,mm
lated that this should be repaid by m%’calments, as follows :—
Rs. 100 to be paid at the end of Magh Sambat 1928, and
Rs. 25 in Baisakh and EKatik of every year, and interest om
unpaid instalments to be charged at Re. 1 per cent. per mensem.
In the eveut of default in payment of four instalments, the whole
amount due under the bond wus to be recoverable in a lump sum
with interest at Re. T per cent., Thebond further contained a hypo-
thecation of immoveable property. The plaintift alleged that nothing
had been paid under the bond, and he claimed Rs. 1,300 from the
defendantg by enforcement of lien against the hypothecated property.

me.m

The defendants pleaded that at the time of the execution of the
- bond an oral agreement was made that the plaintiff wus to have
possession of certain land which was included in the hypothecation,
until the amount due on the bond should have boen liguidated from
the yearly rent of the land, which was fixed at Rs. 50 ; that, under
this apreement, the plaintiff obtained possession of the land and
received the rents ; and that in this way the whole amount due had
been realized.

The Court of first instance (Subordinate Judge of Aligarh)
decreed the claim. The lower appellate Court (District Judge of
Aligarh) set aside the decres and dismissed the suit, finding that
the arrangement alleged by the defendants as to the mode of repay-
ment had been proved, and that the conditions of the bond had
been satisfied by a payment of Rs. 100 in January, 1872, and by
the receipt of rents equivalont to the yearly instalments of Bs. 50.
The plaintiff appealed to the High Court,

Mr. Habib-ul-lak and Babu o ogindre Keth Chaudhri, for the
appellant. '

Munshi Bam Prasad and Lala™ Durga Charan Banerji, for the
respondents.

Epep, C. J—In this case the only question is, the action
being in respect of a bond payable by instalments, and the defend-
ants in answer to the action saying that at the time of the giving of
this bond it was orally agreed to let the ereditor have possession in
liew of instalments, whether the evidenco of that contract, which
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was not in writing, is admissible, 1think it is. It was a eontrack
which did not detrant from, add to, or vary the original contract.
Tt was only providing for the means by which the instalments were
to be puid.  Tho apellant got possession in aecordunce with the
oral agreemort,  Tho appesl is disinissed vith eosts.

TYRRELLy ., conourrede .

Appreal disndssed.

Before Siz John Edge, Kt., Chicf Justive, Mr. Justice Oldfield, and
Ar. Justice Brodhurst.
GOBSIND RAM { Derrapane) v, NARAIN DAS (Praastirr)™
Zandholder and tenant—Suit for rent where the vight fo receive it is disputed— Third
person who has received rent made purly—Jurisdiction of Rent Tourt to pass

degv e for rent against such purly—Question of Litle—det X.1f of 1881 (A-W. P,

Rent 4et) s, 148,

In a suit by a landholder for recovery of vent in which o third person alleged
to have reccived such reat is mude & party under s. 148 of the N.-W. ¥. Rent Act
{X1T of 1831), the (unestion of title to rececive the rent eannot be determined
between the plaintiff aud such person, bui can vnly be ltigated and determined in
a subsequent suit in the Civil Court. The only question hetween the plainti®

and the person so made o party which can be deicrmived in the Rent Court under
8. 148 is the actual receipt and enjoyment of the rent,

A party who is brought in under s, 148 of the Rent Act cannot be made
subject to the deeree for rent so0 as to allow cxecation so be taken out against hiw,
whether bis dond fide receipt and enjoymens of the rent is proved or not. The
only peraci: rgainst wiom such a decree ean be passed is tho tenant. Mudhe
Prasad v. Ambur (1) referred to.

Per Bpag, C. J., semble, that the intention of the Legislature in allowing a
{hird person who claims under s, 148 of the Eent Act io be vande a purty to
the suit may possibly have been that, by bringing bim in, he may be hound by a
deelaration in the suit that he had iv fact reeeived the reat, so as to prevent him
in the civil suit from denying the fact that he had veceived it.

Tn aguit by a landholder for reeovery of rent, the defendants ples.led that
they had psid the rent to a co-sharer of the plintilt, "The co-sharer made a,
deposition in which ke alleged that he was cutifled o the rent, not only asa
co-sharer, but alyo as the appoivted ageat of the plaintiff. The Court thereupon

made him a party to the suit under 8. 148 of the Rent Act, and passed a joing
tlecree agninst him and the tenant for vent.

Held that the Court wag justified in meking him a party under 8. 148 of the

Rent Act, but was not competent to pass a decree fov rent against him.

* Second Apreal No. fi04 of 1886 from a decree of G W. P, Wabts Wsq., District
Judge of Moradabad, dated the 2ith Novemher, 1895, reversing a deciee of Mpulvi
Mubpmmad Usman, Assistant Collcetor of Moradabad, duted the 19th Mireb, 1855,

(3) Lo X B & ALL D03,



