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$ihritary  3.

(1); Case. (2 ) ; Rolmison\s Case (o) ; IV a lliss  Case
(4) ; Sh<:’well\‘i Case (5 ; Fiijiid € im ’. {(), : L u f s  Case (7) C im deijs  
Case (8 ) ; and fhm schold Fire hisnrcne.fi Compantf v. Gt'ani (9).

This caso if  wo m ay say so, been argntsd w ith  vsn’j  g rea t 
ability  by Mi’. BiM  and Mr. Btraahj-y.

In  tlie resultj, wo iind iliai, the :ij»pel!ant liac] r.oi lUildiorized 
Chai’ii Ghiindra to ob ta in  any  sluiii’eB in the Goiupany for Isiin, and 
nover ralified the acts of O liani C liaudni, aud had uo t received 
any notice of ailoinji^u.!;, and thiifc it is md, proved th a t any  notice o f  

allotm ent, ]H'oporiy -cuidrossBd, wiis [x^sit^d to the  aj^pfdlant, and 
tluit there was ao coiitr;ict o r rnijficaliou of a, con tract by or on 
behalf of the ;tj)|j0 llan i, to take any sli:ircs in liio Comj^any, and  
th a t ho nover iicicd n sbnroholi!nv oi' tlu) i ’oin|)any. IJndt'r 
Hinsc cii‘cusi'istanc(3i=i tlio jn>{,>o;sd nmst. b<-f nllowtul Vvitli costs, and the 
order below set aside, ;t,nd appidlniit’a ruunn inust be I'emovcd
from the h’sfc o f conti'ibiiid'ries. The liqiiida,tor’s costs, including 
thoso %\diicb lie m ay havo to p:iy to ibo appeliaut, will corrio out 
the  estate (lOj^

Ap'pf'.al allowed,

Scfo/'B S ir  John lidgc^ fiV., V/iin/' J a n i l  Jnf.iiiis Tirodlm st.

A M IIl S IN G U  AND 0TUiffi.s ( i ’ j v ' t . l-JALv;;ATi E-'iiA yA l) (DLLJ?iv,i>i'DAM'r).‘^

F(irUido?i-~ Qiiijst.ion o f  title -■Ac( X I X  cj' 187'i (A ’ .-If'. P . Land 'Ritvcnuv. Act),) 
ss, ]13, H i —Jrreijuiin ' p n n x d u r t— C iv il Froc‘ulurc Code, f-i. 13— lies  ju d ic a ta .

U pon  iin iippiieiil'ioa iu;»,ilo lUKlar lY  df t!u i F . L an d  ik 'v e iin e '

A c t (X !X . of. iS7:-') i'j'!' p a r t i t io n  ol; ^^oienjon Ituid in  whicls ’'h e  uwiiery ot  Mis p a itis  
•■̂ vere i]i(;e.i’e.si:edj in to  sj;*: e(iuii,l fui fjbjecLi'.)!!, 'Wiis ra.iso(I ih a t  tlu i lisivl shou lii be'

d iv ided  in to  iia r ts  pTO]i<rj;-U,onutc to  ilio hIxc o f th e  d iffc 'reu t p td lis . T lio  A g lis ta n t 

C iille tlo r , b t io re  vvhoiu th e  ot)jcc!;ii!ii '.vas ni:vie, di,-.allo'.vc,d it, wiLh rc fc re n c tt lo  t lie  

iU’oviiiioBS of tlie  ivn jib -n l-arz  i»  w h ich  th e  em-iioni oi: th o  V!lj;.'!j,'o wa.i recDrcied, an d  
m ade the  partix iou  in tiie  jn a n n e r  p r a jc d .  No appniU v/as prc('ei.-red b y  tlic  

«’ojectoiE3 to  tiic  D is tr ic t Jiu!;re. TiJS C o llecto r c un firm ed  tJie partifcioa , a m i a f te r

Second Apx>ea! No. 500 of ISSfl, frnu i a d i'c ree  ol: H« A. Ih irv iso n , E sq ., 
D is tr ic t Ju d g e  of M ee ru t, (Into! tlie  'JCth Ih icc iiihor, UvSo, c o n firm in g  a  d e c ree  o f 
Siaulv’i J a in r  H uuain , M im aif o f jVleeKtitj ila ted  ih s  Si.'f 'tw nlier, is y 5 .

(1 ) L . E „  I I  I?q, 80. (10) A h i.o tSie eaHCs iu w hichfchc Qfli-
(2 )  L» R ., ]0  Kcj, tifjilj c ia l  iiq u id a tn i' h  ncrao iia liy  ii:ibls>
(3) L. !i , 4 C'h, B30. for eosaa, auti tiie jnd.iiinent of
(4 ) L. E .j 4 C ii. 325. K ek ew ic i!, J . ,  ijy  Fraaer v .
(5 )  h . K.j 2 t 'h .  3S7. tnaea o f  B rsm iin  S team  Tramu>ui/s
(0 ) L. R .j 4 C li. 7i]8» C om pany {L im ilcd '), decided  on
(7 )  L . E .,  7 Oil. 485. M a y  2 , an d  i-ouorted  ia  th e  'Times..
(8) L . K . 4 Ci>. 322. £n»! Reports io r M»y 4, afc page

Irf. R., 4 Ex, D.21G'. 5S7-iii!iP. ' ' '



a n  appen.l <o th e  Gi-jmmissioiieVj th e  A s s is ta n t  CoH ecfcir’s tlef-i«ion wfLp; iiplioVt 

T he o'uioctors then brniiyht u su it ir. the uiv‘il C ourt fo r a declnriition lh ;it the JitYaK S ire u  
tlefendiints were only enlJtlud to a share of the com ruoa hxiul p ro co riio n a te  to the  v.
area  of tiie ir p u tlis .  N a im a tj

M ehl th ii t  th e  ob jec tion  w h irh  wn:; ra ised  in th e  lieT cn n e  C out't wfis o n e  w hich  
I'tiised a q u estio n  of tif le  o r  o t  pi-opriefcary r ig l i t  in ref:[iect Of th e  com m rio la u d  

T,vithiu th e  n ieau in g  n f s, i l 3  of th e  N.-ViT. P . Lai.i<] K.ovenue A c t ; t l ia t  th e  clecisinu 

o f th e ’ AsRistfi-nt C o llec to r w as  a d ec is io n  wii-biu th e  m ean ing  of s. H  i o f t h e  A c t ; 
an d  th a t  c o n seq u en tly  th e  s u i t  w aa b a n c d  b y  a. 13 o f tlie  C iv il P ro c e d u re  Uode.

Hf l d  also th a t  the  fiueslion was not aiTected by any m istakea  in pToceililre 
th a t had been m ade in the Kcvonnc Gourtg.

The parties totlfis rfiiifc were co-sharers in tlie village of Gimesli" 
par, whioli consisted of six pattis of unequa] a; eiis. 1q iNoveinbe”,
1884, tlid®defendants applied to the llevenae Court under chapter 
IV  of tiio ^ i-W . P. Land Hevenue Act (X IX  of 1S73) for parti
tion of cerfcfiin sliamiloi or common l.uid inro si:c equal shares.
Oil receiving this application, the A ssistant Colli'ctor issued tlie 
notification required by s, 111 of the i\.ct, and thereupon th« plaintiffs 
objected to partition being made in the m anner |>r<!posed, contend" 
ing that the common land should be divided, not into eqtiid shareSj 
but into shares proportionate to the areas of the different paitis.
The Assistant Collector considered this citjectio'Qj and disposed of it 
by a,ii order in the follovi’in<y terms ^

‘•An objectioD is made to the partition of the shamihit as claimed, 
on the ground ihat tdie applicants havo • claimed to share wit' ĵoufe 
regard to the area of the different 'pattis. The ol'ijectors claim that 
regard should be had to the area. The e n t r j  in the wajib-ul-arz is 
tliat regard is only to be had to the patf,is^ not to the area, Le., the 
shamildt is entered as mauroni. I t  is also said that expenses are 
borne equally by all the pattis. The im,jih-iil~arz was signed by the 
present objectors. The objection is dismissed.”

The Assistant Collector accordingly made a partition of th© 
c-ommou land in the m anner prayed by the applicants, aud the 
partition was confirmed by the Collector under s, i a i  of the Land 
Eeveiiue Act. The objectors made no appeal to the District Judge 
under s. 114, biat they appealed i;o the G^ommissioner of the Division, 
who remanded the case to the Collector, who recorded a pi'oceeding 
affirming the A ssistant Collector’s decision. This proceeding was 
dated the 19 th  May^ 1885.
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-The prcseni fsuit was brono'lit l) j  tho plaintiH\s in June, 1885, for 
aiMiii S in g h  a declaration t.bat the dofundaatg (the siicceKsfal parties in llie pro- 

JJ.AIMATI ecedin^s bei'oro tlie ll^n'emie Court) were only entitled to n sliarg
Pkaka©. Qj? eommon land pr<‘portionat0 to the extGut of tlieir pattis

The suit was instiLiitcKl in, tlie Court of the M unsif of Meorut, In 
defence it was pleaded that the suit was barred by s. 1,3 of the Civil 
Procedure Got]o, inasmiioh as the objection rai.sed in the E-evenne 
Court involved a question of title or proprietary righ t within the 
meaning of R. 113 of the Revenlie Act, and the order of the Assistant 
Collector dismif^sing the cbjection was a decision of a Court of civil 
iadicalirre within the irioaninfr of s. 114, and, nor, liaving been made 
the subject of appeal to tlie Di.strict Court under the san^e secfciou -̂ 
was final.

The Court of first instance diami.ssed the claim. On appeal, the' 
D istrict dodge of Meerut allirined the Munsif'a decree,- In the 
coarse of his judgm ent, the learned Judge made the following 
o b s e r v a t io n s *

“ Now the question is whether the Assistant Collector’s proceed- 
ino;s were under ss. 113 and 114 of Act .XIX of 1873. The Court 
is of opinion that they w^ire. There is no question that the objec
tion was iirqnired into and the evidence of the loajiJx-ul-ar;: and 
Umout considered, aud these procoedinn-s were held before the 
order for partition was made. On the docum entary evidence, the 
Assistant Collector found against the objector^ BaUshar Nath v. 
FaU-ul-hasan (1) is referred to by the respondents. F or the' 
appellants, Ashgar AM Shah v. Jhanda M ai ( i)  is referre'i to ; but 
in that case there was no inquiry : the Assistant Collector held that 
the matter at issue had alreud}'- been disposed of by a competent 
Court. In  this case, evidence was coo-sidered, vis. that of the' 
wajih-ul-arz and kheimt, and a proceeding was recorded disallowing' 
ihQ objection, and finding th a t the shamilat land should be parti-", 
tioned eq^ually among the six pattis.

“ If  the objection was, as the Court lioldsj disposed of under 
ss- 113 and 114 of Act X.IX of 1873, tlien the finding could oiily 
be called in question by appeal to tlie Judge . Irregularities’ of 
procedure could have been called iii' question, iu appoalj if  such 
tliere have been ; b a t because the appdlants neglected to talje.the

(I) I. L, E,, 5 A u . 280. (2) I. h. E., 2 All. 839.



proper course of appealing; is 110 reason why they slioii^J institute 
a suit to obtaio what they should have obtained by ao appeal. Amiu Sikqis

“ The Court, holding that the objection was disposed of under 
33. H o  and 114 of Act X Ia . of 1873, finds that the prevSent suit 
will not lie. The appeal is dismissed. The appellants will bear 
fill costs. In terest as usual.”

From  this decree the plaintiffs appealed to the H igh Court.

Munshi Hanurnan Prasad  and Pandit JH’and Lai, for tha appel
lants.

Fandife Bi&hambhar Nat/i^ for the respondent.

E dge .,0 . J .—"It appears that oa the partition of common laud 
in which the owners of six pattls were interested^ the question arose 
ap to how the common land should be allotted. The present plain- 
lifts said th a t it should be allotted in proportion to the size of the 
p a ttis ; the owners of the other pattis said th a t it  should be 
partisioiied in proportioa to the nunibor of tho pattis, i, e.̂  into  
six equal shares. That objection was raised by the present plain
tiffs before the Assistant Collector, who heard tJie evidenoe, 
examined the loajih-ul-arz, and decided that the plaintiffs were not 
entiled to have more than a one-sixtli share in respect oU heir  
From that decision an i^ppeal was irade to the Colieetoi', and ao-ain 
to the Gominissioner, and the Assistant Collector’s decision was 
upheld. In  the result this action was brought in the civil Court
ill order to ascertain whi?,!: the rig'hts o f the plaintiifs were in the 
common land. An objection is raised on behalf of the  defendants 
on the ground that the proceedings in the Keveuue Gouris came 
within s- 113 of the Eevenue Act (S IX  of 1873), and in that the 
decision of the Assistant Collector was p, decision within the mean
ing of s. 114 of the same Act, consequently the present action 
was barred by s. 13 o f the Civil Procedure Code. I  think the 
whole thing turns upon the decision of the question whether the 
objection whicli was raised in the Bevenue Court, was an objection 
which, raised a question of title or proprietary  rig h t?  1 think 
jha t the question involved there, in the objection taken before 
the Assistant Collector, must necessarily have raised a question of 
title or proprietary  right. I t  is true  th a t the title and proprietary 
figh t of the p iain tiftH a their own pati i was not questioned, nor

¥ 0L. I S . l  A LL A H A BA D  SEEIES. 391
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1887 vvê re the titles and tlu3 pro|.)ri(it:iry rig h ts  of otiior pniiiid/irs in tlioir
Amiu ..-laQH own putiis ever questioned. Tlio question was, how was the com- 

NAiauTi diviclod, :irid what were the rif^hts of the parties
yiiAHAj:.. /!;,(,-■ t h e o f  eoniirion liiiid to which tliu j wore entitled?

That r|iicwtion n iiu t noooHsarilj bo dcioidnd l)_y some custom or rule 
of law, and if it is to l*.e decided by cusLora or hy rule of law, it 
nuisi involve a question of title or j)ro|trietary riu'ht. The plain- 
titfri, in order to succeed, m ust have said th a t by custom or rule of 
law they were entitled to a larger area in the conunou laud than 
was allotted to them. I  cannot see how this could have been 
determined without a question of title or proprietary right baing 
raised botw<!Cii the o\vii(a'8 ol’ tlie various putf.is, not in respect of 
thoiv puttii, bnt, in respect of the common land. M’hat lieing so, I 
think this ease falls witliin s. 13 of tlie (./ivil Procedure Code, 
aud this aclion is barrtid. I agree with the kludge below in tlie 
oUservation made by him tlnit any nastakes of procedure did not 
affect this queatiou. The appeal is disuuased w ith  costa,

BRODHUiiST, J . “~-In my opinion the suit h'JS been properly 
dismissed by the lower appellate Court, and I  concur in dismissing 
the appeal with costs,

Appeal itsm issecL

, Ig g y  B efo re  S ir  John  lidije.f K t.,  C luef Justice , a ti'l M r. Ju siicc  T ijrr d l.

Febritanj 5. RAM EAKIl:-iM (E’I;AI.nmi.''i') v. DUllJA'N ajid cmiiniis (Dnii'KNDANTs)’*',

Evidence-—B o n ^ — Contenijwrcmeoun oral uyre.nment p roviiih iij f o r  mode o f  repaymeni_
{ Evidtiiice d e l ) ,  «. 93.

In defence to a feuit upon a liypol-.hGcn.tion bond ixiyalilo by inatalniGntK, if; 
•was pleaded tliat, at the time of tlie execution of tho bond, i t  was oi'iilly jsfvroad that 
llie obligee should, ia lieu of tnstubneuts, have possiw.sioii of pari; of the hyiiotlii,)- 
cated property, iinlil ?;he aiuonnt due on the bond ahniild have beun liquubitcd from 
the re n ts ; thatj in accofdiuico with tlii.s afjroctnent, the i)liiintlir obtiiincsd posses- 
siou of tlie land ; and tlsat. helmd thus realised the Avholc* of the amoutui due.

Meld that the onil agreerueut v><,ib not one which detracted from, added to, or 
Taiieflthe original contract, but only provided for l.he lueans by which the insttil- 
naents were to be paid, and that it  was tliereforo admisaible in evidence.

The: plaintiff in this case, one B am  B akhsh , sued to recover a 
sum of money, principal and  in terest, 4ue on a  bond executed ia

Second Appeal Nn. 57-'. oii (830, from a decree o! M. S. Movvell, Ksq., 
Distriftt Judfje of Alig'.u'h, the 8th Jaanary j 1886, reversin'j; a  deewe o'E
Mauivi \Suhamraad fcaaiBi'Uiliiii K luu, Bubordiaate Jutlgo of A ligw ljj dated the 
Slsfc Jiuraaiy, 1884.


