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B e f m ' c  M r .  J m i i c e  O l d f i e l d .

D A R B O  (P s j t i tk o n e k )  v . K E S H O  KA .I (OBJMca'OB,).*

A m e n d m e n t  o f  d e c r e e ~ - L m i t a t i o j i - - ‘C i v i l  p r o c e d u r e  C o d e ,  s .  S i ) 6 — A c t  X V  0/  1 8 7 7  

{Limitation Act), u c h .  r i ,  N o .  178.

A r t  178 ol; s ch ed u le  ii o f th e  L im ita tio n  A c t (X V  o f  1877) a p p lie s  q?ily to  
ap p lica tio n s  m ade  to  a  C o u r t to  e jie ra iae  p o w e rs  Avhich, w ith o u t  b e in g  m o v ed  b y  

such ap p lica tio n , i t  is n o t  b o u n d  to  e x e rc ise , a n d  no!; to  a p p lic jitic u s  to  11 C o n rt to  do  

a c ts  w liicli i t  h a s  no  d lac re tio ii to  re fu s e  to  do. I t  does  n o t g o v e rn  im  a p p lic a tio n  
u n d e r  a. 206 of th e  CiviS P ro c e d u re  C o d e , fo r  a m e n d m en t o f  a  d e c ree  ao ub to b r in g  

i t  in to  co n fo i'm ity  w i th  th e  iurlgnient;, i t  b e in g  tlie  b o u n d eu  d u ty  of a C o u rt, o f i t s  

ow n vnotiouj to  see t h a t  ita  d e c re e s  a rc  iu  a c c o rd a n c e  w ith  th e  ju dgm cn tH  a n d  to  
c o rre c t thorn  i f  n e ce s sa ry . G aj/a P ra sa d  v .  S ik r i  P ra /iad  (1 )  dias<yitod fro m . 

T h e  p e t i t i o n  o f  K i s l m i  S i n g h  (2 ) ,  K y l a s a  G o u n d a n j .  M a i n a s a m i  A i / y a n  (3 ) ,  a n d  

V i t h a l  Ja n a rd a n  v , V itho jirnv  F u d a jir a v  ( 4 )  r e f e r r e d  to .

T his was an application under s. 206 of the Civil Procedure 
Code, by the holder of a decree of the H igh Court, dated the ]3th 
August, 1879, for ameudment of the decree, by bringing i t  into 
conformity with th e  jiidgm ent. It was alleged in the application 
th a t althougii, aocordiug to the judgm eni, recovery of possession 
of certain immoveable property was awarded to the applicant, no 
snch ’relief was meu.tioned in the decree^ The application was 
dated tii(3 13th On behalf of the Jud^jment-debtor
it was not denied that the decree was at variance with the judg- 
mentj bat it was contended tliat the applieation under s. 206 of the
Code was barred by lim itation, w ith  reference to art. 178 of the
second schedule of the Limitation Act, (X V  of 1877j. I t  appeared 
that the decree itself had been kept alive, but that, owing to the 
omission in the decree, the decree-bolder had been unable to obtain 
possession of a portion of the property to which the judgm ent 
declared him entitled.

Miinshi Kashi Fmsad^ for the applicant.

Pandit Biskambhar Math, for the respondent.

O ld f i e l d ,  J .—The petitioner a sk s the Court to amend the 
decree of this Court of the 13th August, 1879, so as to bring it 
into conformity with the judgm ent of this Court, There is no

 ̂ Miscellaneous Application No. 224 of 1886.
(1) I. L. E., 4 All. 23. (3) I. L. B., 4 Macl. 172.
(3 )  W ee k ly  j3o tes , 1S85, p . 262, (4 )  I ,  L . E .,  6 Bora. 586,
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doubt, and it is admitted by tlie opposite party , tha t tbe decree __
requires amfindmeafc in the manner asked f o r ; but ifc is contended D a e b o

that the application is o'overned by art. 178 of tbe Lim itation Act, KESHoEii.
as it is one of those applications for which no period of Umitation 
is provided elsewhere in the schedule or by the Code of Civil P ro 
cedure, s. 230.

I f  this article be applicable, there is no donbfc that the applica
tion is barred, and, in support of the respondent’s contention, 1 
have been referred to a decision of a Bench of this Goart— Gaya 
P ram d  v. Sikri Prasad  (1). I t  is possible, however, that this 
case may be considered as overrnled by Kishan Singh^s ease (2) as 
oppose^ to the principle therein laid down. I  entertain some 
doubts whether the article does apply, because it  appears to mo 
that the article applies only to applications made to a Court to 
exercise powers which, without being moved by sucli application^ 
it  is not bound to exercise, and not where n. Court is asked to do an 
act which ifc lias no discretion to refuse to do. This has been held 
by the Madras Court in  Kylam. Gmndan r. Ram asam i Aijyun (3), 
by the Bombay Court in Yiilml Jananlan  v. Vitlwfirav Puilajirav
(4), and by this Court in  Kishan Singh^s case (2).

The question in those cases was whether an aj^plication for a 
certificate made by a purchaser a t an auction-sale to the Courf: 
orderin'^ the sale was governed by art. 178, and it was held not to  
be so. The principle on which the Courts proceeded would appear 
to be equally applicable to the case of an application for am end
m ent of a decree under s. 206 of the Civil Procedure Code, because it 
is the bounden, duty of a Court to see th a t its decrees are in  accord
ance w ith the judgm ents, and to correct them i f  necessary.

U nder any circumstances, however, whatever may be the effect 
of art. 178 of the Lim itation Act upon the petitioner’s application,
I  consider that, as the m atter has come to the notice of the Court, 
the Court is bound of its own motion to bring the decree into con
formity with the judgm ent, (5)

There is no sufficient reason in this case for not doing so • w ith
reference to the tim e tha t has expired since the decree was passed.

(1) I. L. R ,  i  AIL 23. (4) I. L. R., 6 Bom. 586., ,
(2V W eekly ?JotGa,,188S, p. 262. Shiimpa Shivpm ch Lingtipa^
(8) ,L U R .,  I  Mad. 172. L  L. E., 11 Bora, 2 8 1 .- Eep.
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1887 For the decree is not barred by lim itation, and it, has been explained
Darb(» although tli0 deoree-holder has by amicable arrangemenfe

V.  obtained noftsession of most of the prop«rty he is entitled to, he is
K e s h o  B a-i . ‘ „ . , ,1 ■ 1 , 1 1 j. ? • ■

s t i ll  k e p t  o a t  of a  p a r t ,  o w in g  to  th e  ju d g m e u t - d e b to r  s m s i s t iu g  o n

the terms of the decree.

The decree will be amended so as to make it a  decree for estab
lishment of possession in respect of the house, and for recovery "of 
possession of the other immoveable property mentioned ia  the 
plaint,

I  make no order as to cos (is.
Application granted.
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j  g g j ,  Before Sir John Edge, Kt., C hi«-/ Justice  ̂and Mr. Justice Oldfield.

Jgj.uanj 31. CHAKAUB ATI (BiorBNDANx) v. TH E OFlHCIAL LIQUIDATOR
OF TH E OOTTON GINNING COMF/\NY, LIM lTEDs CAWNPOWE.*

C l o s e  h o lid a i)— P ro ceed in g  on c iv i l  s ide  o f  D i s t r i c t  ( 'o u r i  d u rin g  vacatio7i~~~Aet V I  

o f  \ S 1 1  {B e n g a l C i v i l  C o u r ts  A c t ) ,  s . l7  Jurisdicti< > n —~ lr T eg u la r ih / — C o n s e n t  

o j  p a r t ie s -  W a iv e r— C o m p a n y — W in d in g  v p — C o n tr ib u t o r ie s —  S h a r e h o ld e r s— 
N o t ic e  o f  a llo tm en t— S e co n d a r y  ev id en ce  o f  n o t ic e — F r esit-co p y  le tt e r — E v id e n c e  

o f  o r ig in a l h ite r  h a v in g  been  p r o p tr h j a d d ressed  and p u s le d — A c t  I  o f  1872 
(^ E vidence A c t )  ss. 1(5, l l i - ~ A c t  I X  o f  1872 {C o n tr a c t  A c t )  s s  3, 4 — JRegisler  

o f  7nem hers— p resu m p tio n  o f  m e m b e r sh ip — A c t  V I  o f  1882 { I n d ia n  C o m p a n ies  

^cO 47, 60, 61, sch . J ,  T a b le  A  { 9 7 )  — A p p n a l— F r e s h  e v id e n c e — C iv il  

P r o c e d u r e  C o d e , s . 568,

S . 17 of the Bengal Civil Courts Act (V I  of 1871) was framed in the intei'esta 
of the Judges and offi.ciala of tbe C ourts, and probably also in the interests o f the  
|)leiulers, suitors and -witnesses, whose religious observances m ight intesfere with  
their attendiince in Court on particular days. On a close holida^ ,̂ a Judge m ight 
p ro p erly  decline to proceed with any inquiry, trial, or other matficr on the civil 
Bide of his Coijrt ; and any party to any judiciiil proceeding could successfully  
object to any such inq^nlry being proceeded w ith , and, in the event o f any such  
Inquiry haying been proceeded w ith in his absence and 'wiihoui; his consent, would 
be eutiUed to have the proceeding se l aside as irregular, proljably in any event, 
and certainly i f  Ms interests had been prejudiced by such irregularity. But, at the  
Surthest, the entertaining and deciding upon a m atter'witliin the ordinary juris
diction of the Court on a close holiday, is an irregularity the right to %vhich can be  
%valved by the conduct of the parties ; and a party who, on a close holiday, does 
attend, and without protest takes part in a Judicial proceeding, cannot afterwards 
saecessf ully dispute the jurisdiction of the Judge to hear and determ ine such

n- . ^*0“  ail ofder of W. Bleimerhasset, Esq.,
Disfcncfc Judge of Cawnporc, dated the 4th October, 1886.


