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APPELLATE CIVIL.

Before Sir John Edge, Kt., Chief Justice, Mr, Justice Straight, and Mr, Justice
Oldfield.

BALBHADAR PRASAD (Prantirr) v. Tur MAHARAJAH or
BETIA (Derespant). *
Evidence— Contract— Promissory note evecuted by way of collateral sscusrity— Unstamp-
" ed ducumenteAdmissibility of evidence of consideration aliunde—=Suit for money

lent— Act I'of 1872 ( Rvidence Act,) s, 91.

A decree-holder agreed with the employar of his judgment-debtor who hed
been arrested in execution of the decree, to discharge the latter from arrest wupon
the condition that his master would pay the amount of the debt. Accordingly,
the master executed & document the material portion of which was as follows :—
“Be it known that 1 have borrowed ts 986-15 from you in order to pay a decree

- which was due to you by D.P., so | write this in your favour to say that I will
pay the said amauat to you in six months with interest at 12 annas on every Lun.
dred rupees every month, and then take back this parwere from yon,” This
was written upon plain unstamped papers Subscquently, the amount due not
having been paid, the decree-holder aued the executant of the document for its
recovery. Tt was objected that the snit was not maintainable without the docu-
ment being oput in evideace, but that, being a promissory note and not stamped as
reguired by art, 11 of sch. i of the General Stamp Act (L of 1879), ib was inadmis-
sible in evidence, with reference to s. 84,

Held that the document, though it was a promissory note, was not the con-
tract out of which the defendant’s liability arose, but was merely a collateral security
for the defendant’s fulfilment of his promise to pay the Gebt, and tbat under the
circumstances the plaintiff was entitled to give evidence of the consideration, and
to maintain the suit as for money leat, apart from the note altogether.

Tag plaintiff in this case, Balbhadar Prasad, held a money
‘decree of the Court of the Munsif of Benares, against one Dumbar
Pandey, a servant of the late Maharajah of Betia. This decree was
transferred for execution to the Court of the Munsif of Allahabad,
and a warrant was issued by that Court for the arrest of the
judgment-debtor. At that time the Maharajah had come to
Allahabad for the purpose of certain religious observances, and
wag accompanied by Dumbar Pandey. On the 15th January, 1882,
Dumbar Pandey was arrested under the warrant. The Maharajah,
on hearing of the arrest, sent for the decree-holder and asked him
to obtain the discharge of the judgment-debtor from arrest, stating
that he (the Maharajab) was willing to pay the amount due under the

* Second Appeal No, 386 of 1886, from a decree of ¥, 15, Elkio, Bsqr. Distric
"Judge of Allababad, dated the 29th September, 1885, confirming a decree of Baba
Abinagh Cbander Bennerjee, Subordinate Judge of Allahabad, dated the 26t May,
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decree, It was agreed that Drmbar Pundey should be released in
consideration of the Maharajuh ¢iving the decree-holder & perwana
or note for Bs. 986-15, that being the amonnt of the dobt, and
interest at six months. This note was in the following terms 1
“ My blessing to Palbhodar I"r:w:;d alias Bhadd: Mal.  Be it known
shat I have borrowed Rs. 986-15 from youin order to pay o decree
which was due to you by Uum ar Panday; so I write $hisin
your favour te say that T will pay the said amount to you in six
montbs, with interest at 12 annas on every bundrad rapees every

month, and then take back this parwzne from you. Yith Magh,
1289 fasil”

This docuroent did nob Lear any stamp, as veguired by the pro-
visions of the General Stamp L\wt (I of 1879), but wus a plain
unstawmped paper.  Upon receipt of the document the decree-holdor
obtained the release of Dumbar Pandey, stating that, having received
from the Maharajabh a note for the amount duo, he did not desire to
enforce the deeres. Accordingly satistaction was entered upon the
decree, and the case was struck off the fille of the Cowmt. Thoe
Mabarajab did not pay the amount due under the parwana or note,
and the present enit to recover that amount was Lrought atler Lis
decense by the plaintitf against the present Maharajal of Betia, as
his son and tegal represeniative.  'The suit was instituied in the
Court of the Subordinate Jadge of Allababad, the total amount
claimed being Ra. 1,255-6. The principal plea of the defendant
was that the parwane produced by the plaintiff was a prowissory
pote, and, being unstamped, was inadmissible in evidenco, and that
the suit, bem(r rased upon this document, was vnmaintainablo.

The Court of first instance (Subordinate Judge of Allubabad)
beld that the document in question was a promissory note within
the meaning of s. 4 of tho Negotiable Instruments Act (XXV of
1881) and not heing stamped according to art. 11, sch. i of the
General Stamp Act, was, under s, 34 of that Act, inadmissible in
evidence. The judgment of the Court continved as follows : —

“If the document be not receivable in avidence, can wo admib
other evidence to prove the transacbion? The learned pleader for
the plaintiff contends that we ecan do s0, and he reljes on the fol-

- 10%‘111" precedents— Golap Chand Marwaree v llzakwmu Mokoﬂwm
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Kovavee (1), Cluy v. Crowe (2, and Wain v. Bailey (8}, It was, no
doubt, ruled in those cases that under certain circumstances, although
a promisory note ruight not be receivable in evidence, the plaintiff
might fall buclk on the original considevation and give other ¢vidence
of it. In what cases that may be done, and in what cases it may
not be done, has been clearly explained by Garth, C. J,, in the
casé of Sheikh Akbar v, Sheikh Khan (4). Bis Lordship says: —
“When a cause of action for money is once complete in irself,
whether for goods sold or for money lent, or for any other claim,
and the debtor then gives a bill or note to the creditor for payment
of the money at a future time, the ereditor, if the bill or note is not
paid at maburity, may always, as a rale, sue for the original consi-
deration, provided that he has not endorsed or lost or parted with
the bill oF note, under such circumstances as to make the debtor
liable upon it to some third person. In such cases the bill or
note is said to be taken by the creditor on account of the debe,
and if it is not paid at maturity, the creditor may disregard the
bill or note, and sue for the eriginal consideration......But when
the original cause of action is the bill or note itself, and does not exist
independently of it, as, for instance, when, in consideration of 4
depositing money with 2, B contracts by a promissory note to
repay it with interest ab six months’ date, here therse is no cause
of aetion for mm;ey lent, otherwise than upon the note itself, because
the deposit is made apon the terms contained in the note, and no
other. In such cases the note is the only contract between the
parties, and if for want of a proper stamp or some other reason,
the note is not admissible in evidence, the creditor must lose his
money.” See also Ankur Chunder Roy Chowdhry v. Madhub Chun-~
der Ghose (5) and Prossunno Nath Lakiriv. Tripoora Soonduree
Dabee (6). The facts mentioned above show clearly that the promis-
sory note in this case is the plaintiff’s original cause of action against
the defendant., It was by that docament that the defendant’s futher
bound himself to pay the money due on the decres the plaintiff had
against Dunibar Pandey. The defendant’s father was not a judg-
ment-debtor under the decree. Bimply to prove the decree-woald
prove nothing against him. It is only by proving the promissory
1,L L R, 8 Cale. 314, (4) L L R., 7 Cale. 256.

{
Y L. R, 8 Bxeh. 203, (5) 21 W. 1. 1.
(3) 10 A. aud B 516, (63 24 W. 188,
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note that the plaintiff can prove that the defendant’s father under-
took the liability of paying that debt. There was no contract by
the defendant’s father separate from and independent of tho pro-
missory note. It was not a case in which, on the verbal contract of
the Mabarajah to pay the money, the plaintilf relexsed Dumbar
Pandey, and afterwards the Maharajah gave the promissory note in
addition to his verbal contract for the satisfaction of tho plaintiff.
Here the negotiations terminated in the granting of the note by
the Maharajah to the plaintiff, and the plaintiff' wccepted no verbal
promise of the Maharajah, but released Dumbar Pandey on receipt
of the note. If the note be inadmissitle in ovidence, the plaintitf
canunot prove his case against the defendant in any other way......
The plaintiff’s suit is dismissed.. ISuch party will bear his own costs.”

The plaintiff appealed from the Subordinate Judge’s decree to
the Sessions Judge of Allahabad, the material portions of whose
judgment were as follows: —

“The appellant seeks to show that his case rests not on this
document but ou the verbal agreement made by the late Maharajah.
But, as the lower Court has observed, there was no contract by the
defendant’s father separate from and independent of the promissary
note. The arrested judgment-debtor was not released wuntil the
note had been executed. According to the plaintift-appellant’s own
showing, when the late Maharajah said he weuld be responsible for
the debt, the judgment-deblor wus tuken to his lodging, bLat
retained in custody until the note had beensigned. It is not nocus-
sary to detail the authorities quoted, though they have received
attention. The facts are simple. Had the appellant released the
judgment-debtor on the Mabharajal’s verbal promise to pay, he
could then have rested his claim on the verbal promise. Butas he
would not release him watil the written guarantee had been exe~
cuted, his claim can ouly rest on the written guarantee. The con-
tract was, under such circumstunces, incomplete until the execution
of the written guarantee. I therefore dismiss the appeal with costs,”

The plaindiff appealed to the High Court,
- Munshi Sukl Ram for the appellant.

‘The Ton. T. Conlan, Pandit Bishambar Nath, and Muushi
Madlio’ Prasad, for the respondent.
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Eoer, C. J.~This was an action by which the plaintiff sought
to recover from the representative of the Maharajah of Betia a sum
of Rs. 1,253-6. The action arose in this way. It appears that
the deceased Maharajab, when on a visit to Allahabad for the
purpose of religious observances, was accompanied by a servant or
retajner against whom the plaintiff had obtained 2 money-decree,
After the arriva ] of the Mabarajah in Allababad, the present plain-
tiff, the decree-holder, arrested the retainer of the Maharajah. On
that the Maharajah requested the plaintiff to discharge his ser-
vant from arrest, offering to pay the amount of the debt. The
plaintiff consented to release the retainer upon the Maharajah
becoming liable for the amount of the debt, and insisted on having
the Mabarajah’s promissory note at six months for the debt and
interest, On this the Maharajah executed the promissory note,
which is found to be not stamped. Under these circumstances the
two Courts below held that this action was not maintainable, taking
the view that the action could not be maintained without the note
being put in evidence, and the plaintiff wus prohibited by the Stamp
Act from putting it in evidence on account of the want of stamp.

In my opinion this action can be maintained apart from the
note altogether. It is said by Mr. Conlan that the note is the sole
evidence of the contract; that the contract which was entered into
hotween the Maharajah and the plaintiff was reduced into writing
in all its essentials and embodied in that note. Now it is admitted
what the confract was. We also have the promissory note before
us, and, if it were necessary, we find that the note does not express
what the real contract was.

The contracl was that the Maharajah undertook to pay this
debt on condition of the plaintiff releasing his debtor. Thatis a
contract not embodied in the note. The note, in my opinion, is
merely a collateral security for the fulfilment by the Maharajah of
the promise to pay this debt, and does not form in any sense the
contract between the parties. 1am of opinion, consequently, that
the note cannot be considered as the contract between the parties.
Of course the promissory note is a contract, but it cannot be consi«
dered as the contract out of which the defendant’s linbility arose.

Under these circumstances it appears to me that in this case it
is open to the plaintiff to show what the verbal contract was,—i.c.
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to prove what was the consideration for the note, in the same wav
as if he had lent money or deliverad poods to the Maharajah. In
Lhe latter case it has been held here that the lender of the money
and tho vendor of the goods conld maintain his action on iho eon-
sideration for the note. Under theso cirenmstaness this appeal
must be allowed, and tho case must go down to tho first Court to
be tried on the merits.  The appeal is decroed with all the costs.

Srratgut, J.—1 think the plaintiff was entitled {o resort to the
consideration, and to maintain the suit against the defendant for
money lant. I fully agvee with the learned Chiel Justics in the
proposed order of romand.

Owprrenp, J.—1 think that the document of the 11¢h Magh
1289 fasli is a promissory note, and, as such, required fo be sta mped
to be admissible in evidence. Dut T agres with the lenrned Chief
Justies in holding that the claim of the plaintiff may bo proved hy
othar evidence. I think the gnestion is one of the admissibility of
evidence, and ought to be governed by s. 91 of the Indian BEvideneao
Act, which says:—“ When the terms of a confract or of a grant,
or of any other disposition of property have been reduesd to the
form of a docnment, and in all eases in which any matter is required
by law to be redmced to the form of a doecument, no eviderce shall
ba given in proof of tho terms of snch conbract, grant or other
disposition of property, ar of such matter, except the document itsolf,
or secondary evidence of its econtents in eases, in which secondary
evidence is admissible, under the provisions hereinhofore contained.”
I think that refers to cases where tho contract has by the intention
of the parties been reduced to writing. The following extract from
Best’s Principles of Eeidence, second edition, page 282, puts very
well what is meant :~-¢ Whero the contents of any document are in
question, either as a fuch in issue or a subalternate principal fact,
the document is the proper evidence of its own eontents, and all
derivative proof is rojected until its absence is accounted for. But
where & written instrument or document of any deseriptinn ig not

_ the fact in issue, and is merely used as evidence to prove some

fact, independent proof eliunde is receivable. Thus, althovgh a
receipt bas been given for the payment of monay, proof of the fact
of payment may be made by any porson who witnessed it,.. raravien
So, although where the contents of a marriage register ave in issue,
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verbal evidenee of those Acon_té'ntsﬂis not receivable, yet the fact of
the marriage may be proved by the independent evidence of a
person who was preseni atit.” If, therefore, in this case this
document was intended to embody the contract of the parties, I
should hold that the evidence of its contents would not be admiz-
sible.  But in my opinion there is nothing whatever to show this.
The'claim has been brou ght upon the promise by the plaintiff, and
he states in his plaint that in execution of his decree he arrested
the retainer of the Maharajah, upon which “the master of the judg-
ment-debtor, having taken upon himself the responsibility of the
decree-money, had the said Dumbar released from arrest, and made
a promisp to the plaintiff to pay the said sum of Rs. 986-15, with
interest at 12 annas per mensem, within a period of six months ;
that by virtue of the said promise of the Maharajah the plaintiff had
his decree against Dumbar Paudey struck off as wholly satisfied.”
The promissory note is merely used, and was taken, as has been
observed by the learned Chief Justice, as collateral security for the
debt. Under these circumstances I see no reason whatever why
the claim cannot be proved aliunde by other evidence. I might
also refer, as entirely in point, to an unreported case decided by
this Court on the 15th March, 1882, from a reference from the
Judge of the Small Cause Court at Benares. (1) I therefore concur

in the order proposed. (2). - ,
Causg remanded.

Before Mr. Jusiice Straight and Mr. Justice Tyrrell,
WAZIR JAN (DsegnvANT) 0, SAIYYID ALTAFR ALI (Pramnries)®,

Buhammadan Law—Gift in contemplation of death— Will— Disposition in favour of
heir~~Consent of ather heirs,

A Muhammadan executed in favour of his wife an instrument which pur-
ported to be a deed of gift of all his property. At the time when he executed this
ingtrument ha was suffering from an illness likely to huve eaused him to apprehend
an early death, and he did, in fact, die of such illness upon the same day. There
was no evidenee that any of bis heirs had consented to the execution of the deed,
Adfber his death, his brosher sued the widow 1o set aside the deed as invalid.

. Held that the iustyument, though purporting to be a deed of gift, constituted,
by veason of the time and other circumstances in which it was made, a death-bed

* First Appeal No, 104 of 1883 from a decree of Maulvi Muhémmnd Saiyyid
EKhan, Subordinate Judge of Agra, dated the 14th Sepierher, 1885,

(1) Gopi Nuth v. Furrish Chandar, Misc. (2) See Pothi Reddi v. Velrynd-

No. 25 of 1882, Oldfield and Brodhurst, JJ, asivan, L. L, R, 10 Mad, 9¢.~Rer.
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