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plaintiff had establishoi liia claim, and tliereforoj decreeing, hia 
appeixlj reversed tlio M unsifs docision and decreed the piain(iffe. 
claiau ill tlia course of his judgtiieufc the ieiimed S iibordinato’ 
Jud(T0 refers to tiw evideuco of the witnesses called for the defen-n I
dants, and jipparently disbelieves tbeir ata,tement$ fof- reusoihi- 
stated ill his j adgiuent, vis., that they appear all to be the creatureg 
of the defendants, v/ho are the i'.auiindars of the  niauxju Wliotiiee 
tha learned Sabordiuato Ju d g e’s attention was called to -tĥ ) faeS 
that tho Munsif had made a rnhkar on the 18ih May^ 1885, doea 
not appear from tho record. But ife seems to me th a t b e iW  
reversing the decision of the Miioaif, and discrediting the evideuco 
oa the record presented by tho defendajnts, tho Subordinate Judge 
should have taken pains to afford tho defendanta an opporteB it/ 
to sut)plemeat the evideiieo which thtiy had given in tho firafc (Jotirs 
by the testimony of those witnesses whom tho M unsif had declared 
it unnecessary to hear, 1  th ink the case nuust bo St^garded^ 
and should have been so regarded by tho learned Subordinata 
Judge, as one in which the lirsfc Court; had refused to. examine tho 
witnesses tendered by the party . I  th ink tho firsb plea taken iu 
appeal and, iu fact, the only plea which was ur^^ed by th(i learned 
counsel for the appellants has force, and .should be allowed tv  
prevail. Whafc 1  am now tfoiog to do, and what the Subordinato 
Judge should have done before, is to direct tho M unsif to exaniino 
the defendants’ wituesses?, and when he has douo return their 
depositions to the Court of tho Subordinate Judge, who will tho/s- 
replace the appe;d on his tile of pending appeals, and dispose of it 
according to law, and with regard to all the evidence appearing on 
the record. The costs incurred will be costs in the cause.

Cause rmanded.
Before S ir John Edge, R t ,  Chief JmiicBi and M r. Justice TijrrdL 

(JIURAJ SAKUSII ('l)rtFBN»,vNT) v. KAZI IfAM ID A LI (P&AirtTiw)-'** 
Guardian and minor— Muhammadan mother -  A<'t X L  o f  18G3 {Bengal Minors Aet};, 

s. 18. by CitHHlcatcd quardian without maclion e f  IHntrut Court-^
Mortg^je money appliedpaHltf to Unefit o f mmr^st estate~-'Suii by minor io sd  
aside the 7mri9aye--Act I X  o f  lB7i iCm(racf, Act% s. 0 5 -O W i> iio«  
nceiving advantafjs under void agreement—Btislitulion,

S. 18 of the Bengal Miaora Act (XL of 18S8) does not- t ’liat! ,a a?ile c»’ 
mortgage or a lease for more than five years, executed by : h  eertiiiojaed, guacduiis

iru AppealNo. 123 of 1885, from' a decree of ■ Maulyi'M,tUiisiifliua(S 'Bfeiyyi»J
iiuan, btiboramate Juage of Agra,dftt«a Ibe:i8th
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without the sanction of the eiv|l Court, is illegal and %'oid ab initio ; but tlse pro
viso metiiis th a t in the absence of such sanction the  certificated guardian who other- 
'wis?e wcmldhiiye all the  powers which the mi noi’ would have if  he were of age, 
shall be relegated to the position which he would occupy if he  had been granted 
no eertiSi'iite a t ali. If  any one chooses to take a Juorfignge or a lease for a term  

' exceediPiS five ytiirs undor these circumstances, the transaction is on the basis of 
■ BO ocrtificate having;heqn granted.

,, ,S . 65 bf the Contvacf; Act ( IX  of 1872) should not he read a s 'if  tho person 
jna’king resfcirnfcion must aotu:i.lly have bneii a party  to ,tlie contract, but as 

inoh^dirtg any persoin whatever who h,:ig obtained any advaatage nnder a voM 
fflgreement.

/ In a su it brought by  the  guardian of a, Muhammadan m inor for a declaration 
that a mortgage deed executed by the minor’s m other was null and void to the esterafc 
of the m iaor’a share and for partiiioa  and possession of such share, It was fmind 
th a t a eou^iderable proportion o f the monies received by the m ortgagor had boea 
appK'od, foi‘ the benefift of the minor's estate  by discharging incnrabrauces imposed 
on }t by, his deceased father. Ifc appeared that, a t  the Sime of the mortgHge, the 
Biothef held a. certificate of g'uardiansliip under the Bengal Minors Act, and that 
she had not obtained from Ehe civil Court any order siinctiouing the mortgage, 
under s. ]8 of that A ct.

ffc'Id that the omission to obtain such sanction did not make the mortgage 
illegal or void ifnYio, but; relegated the parties to the position in which tbej?' 
would hiwe been if  no certificate had been granted, i. e., that of a transaction by a 
Muhammadan mother afEeeting to  mortgage the property  o£ her minor s o b ,  with 
whose estate she had no power to interfere.

Held that; th is fell within the class of cases in which iS has been decided tbafc 
if a person sells or Jnortgagea having no legitl or equitable
jight to do so, and th a t other benefits by the transactions the la tter cannot have 
It get afiide witliout making restitu tion  to the person whom  money has been 
applied for the benefit of the estate.

th at even if mortgages executed by a certificateti guardian w ithout the  
sanction required by a. 18 of the Bengal Minors Act wer.evoid, the section did nofe 
make them illegal ; and with reference to s. 65 of the Contract Act, the plaititiil: 
could not obtain a decree for a deelaration th a t the m ortgage was inoperative as 
iagainst his shares except on condition of his making restitution to the extent of 
any mouies advanced by the clefeudaufe under the mortgage deed which had gone 
to  the benefit of the phuctiffl’s estate, or had been expended oa hi's maiiitenance, 
cducatiouj OE marriage. *•

31aiiji Ram v, T  or a Singh (1) distinguished. Shurrut Olnmdcr v. RnjUasen 
Mopherjee (%),Miria. Piima.Aliy, Saiad Sadik Hossdn (3), Sa/iee Ram v. BlahumeA 
Abdul Bahnan (4% R m i r  Singh r .  Zakia {5% and Gtdshere Mhan r .  Nauhei/ K lum  
(6) referred to. -

a > I . L . . E s 8  A l l .  S'52.
(2) i5 B.,X. K.* 350;
(8) im ^

(!■) N.-W . p. H. C. 1874., p. 
268.

C5) I. L. R , 1 AD. 57,
(6);. Weekly Notes, IgS l.p . 10.
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Tlio facts of this case iii'o stated in tlio jiulf^raenli of Edge, G. J .

Tlie Hon. Psuidif, AjudM a N ath  and Miinsbi K aski Prasad  for 
tlie appellant.

Mr. JIaUhullah and P a n dif. S a n d  L a i for tlio respondent. ^

The following autlwritios woro citod during tlio argumoiii, in 
addition to those) referred to in tlio judgmenfc Act I X  of 1872 
(Goutract A c t \  s. 1, r.L (ij)^ SerJuiiya Vo Kmuhm/a (1), f)ebi D u tt 
Sahoo V. S itky ira  Bihee {2)^SiJi'her Cfiirml r .  I M p n t t ^  Singfi { ‘d)^ 

Act X X X V  of 1S58 (Ssbates of 'Lanatics Act), s. U , The Comt. 
o f Wards v. KiqJulmun Singh (-t), and Surut ChundcT Chaiterjee 
y. Ashooiosli CluitUrjee {i)).

Edg'17, 0. J .— This was an action broii^dit by the giiartaaE of a 
minor for the purpose of obtaining a declaration th a t a m ortgage” 
deed executed on the 2-,ILli Deoemberj 1877, by tlio m inor’s mother 
ill favour of one Kashi Ram, ftitJior of the defendant, was null and 
7 oid to the extent of tho p lain tiffs share. There was also a prayer 
for a decree for proprietary possession of the properties detailed iu 
the plaint to the extent of 14 out of 16 am ias, and also tha t the 
minor’s share m ight be partitioned off the property  to the extent; 
of the 14 annas share, and also that mosno profits m ight bo award
ed. The Subordinate Judge of A gra, by a judgm ent dated the 
18th March, 1885, decided most of tho issues arising in the case in 
favour of tho defendant, ba t iield th a t tho inortgage-deod was 
invalid so far as the plaintiff’s share in tho property was coneernedy 
on the ground th a t the m ortgagor party to the deed was the minor’s 
certificated goardi.-m under Ael; X Jjo f 1858, and she had not obtain
ed under s. 18 of that Act an order from the D istrict Judge Banc- 
tioning the m ortgage. The Subordinate Judge accordingly decided 
that the plaintiff was entitled to the property in dispute and to its 
partition. The defendant has appealed from this decisionj and Wd 
have to consider how far it is righ t, and w hat our own jiidgm ent 
should be.

There are two or three facts to be considered before stating  our 
views as to the law. In  appears that in 1869, K az i Ahmed A ll, 
the father of the plaintiil' minor, who, I  should in(3ntiony is now of
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(!) 2 Miul. II. c . Rep., 2.19. 
(.'?') I* li, K,, 3 Cale. 283.

(«)

(S') I . L; R. Cftlc, 363. 
(4) 19 IIM. ,

W. K, 4f,. ■
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of age, died* I t  has been, proved, to us that, daring  his iifetitiiej 
I20 executed |]ired mortgages, which were u iisaiislkd when he died. 
"We are also satisfi&d that; out of the monies received by his widow, 
the plaintiff’s motherj ia  cousideratiori of the m ortgage in dispute 
in this action, a proportion, a t all events, between lls, o,801) 
and. Bs. 4,000_, was applied by her to satistying the debt, as it  
theri stood, which originated in the th ree m ortgage transactions of 
the father. Whether any farther portion of the Rs. 6,000 advanc
ed on this mortgage was borrowed or applied for the benefit o£ 
the minor’s estate, or for his support, education, ov marriage, the 
evidence on the record does not enable us to decide; but we consi
der it proved that out of the Rs. 6,000 a large proportion was 
applied for the benefit of the m inor’s estate by discharging the 
incumbrances imposed on it by the father. I t  is admitted that the 
mother, at the time of the mortgage of the 24th December, 1.877, 
held a certificate of guardianship under Act X.L of 185S, and tiiat 
she had not obtained any order or con sen I; from the District Judge 
sanctioning the mortgage which is the subject of dispute in this 
case. It is contended on behalf of the plaintiff that, xinder these 
circumstances, not only is the mortgage void ub initio, but the 
plaintiff is entitled to have the decree which he asks for, without 
making any restitution to the mortgagee’s representative. In sup
port of this contention several cases have been cited, including rul
ings by the Calcutta H igh  Court, and the case of M auji R am  v. 
Tam  Singh (1), decided by this Court.

W ith reference to this last-mentioned judgment, I observe that 
what the learned Judges apparently had present to their minds 
was the question whether a minor could ratify such a contract as 
this which has been made without the District Judge’s sanction 
having been first obtained by the certificated guardian. That is 
not the point which has to be decided in this case. It is true that 
it was said in that case that such a- contract was void ab initio, but 
it is right to remember that one of those learned Judges, though 
he did make use of that espressiou, in a subsequent unreported case, 
Marotam Hingh v. R am  Chandcr (F . A. No. 4 of 1888), based his, 
judgment on considerations which are inconsistent with suoh a view. 
In the subseqaent case, it is obvious that th§ Judges eoasidered the
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1886 case to be one to which s. 18 of Act X L  of 1858 applied. For the 
purpose of passing the decree, they must have considcra 1 that the 
property in suit was immoveable property of the minor which had 
been dealt with, and which was within the scope of s. 18, and in the 
judgment w'e find the law laid down in terms which we entirely 
adopt. A t p. 13 of that judgment, the following passage occurs ■ 
“ The plaintiff therefore was entitled to have the mortgage of the 
20th December, 1872, avoided on this ground, and his objection 
to the decision of the Court below, with reference to the lease, 
must likewise prevail. The matter then stands thus : the defendants- 
appellants are in possession of property belonging to the plaintifl- 
respondent as trespassers, and their document of title being declared 
invalid, the natural and legal consequence is that he may ouat 
them. But then comes the question as to whether, assuming the 
monies advanced to Musammafc Sita by the defendants to have been 
spent for the benefit of the plaintiff or his estate during his minority, 
we ought not, as a Court of equity, to make his obtaining possession 
by the machinery of the Court contingent on his repaying to the 
defendant the amountof such monies with reasonable interest.” Tho 
Court iu that case acted upon the view that whether the contract 
vv̂ ere called void or invalid or anything else, a plaintiff going to the 
Court for relief was bound to submit to the Court’s right to order 
restitution by him. There is another similar judgment of Oldfield 
and Brodhurst, JJ ., (1) which also relates to s. 18 of the Act. fhe  
Judges in that case were of opinion that the plaintiff could not 
claim possession of the property in suit without making restitution 
of the monies which had been received and had gone to the benefit 
of his estate. Again, the same view was expressed in Shurrut 
Chunder v. Eajkissen Mooherjee (2). In  that case, Macpher- 
son, OfFg. C. J ,, said:— “ The purchaser who, knowing that 
he i s ^ e ^ n g  w ith ^ ^ im rd ian , chooses to ignore the provisions 
of the Act, Iias^no one but himself to Mama if  he suffers from the 
consequences of his negligence. As, however, the lower Court 
finds that the conduct of the purchaser was not dishonest, and that 
he paid a fair price, we shall declare that the plaintiff is entitled to 
be r( stored to possession with mesne profits on his repaying to the 
purchaser so much of the money paid by the purchaser as has beea 
applied to tho benefit of the minor’s estate.”

(1) s . A. No. 197 of 1885, not rprortcd. f2 ) 15 B L. B .,35
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These auiborities appear to us to be directly in poiat, and to 
show that, whether the contract is void or voidable, the minor 
seeking to set it aside cannot claim the interference of a Court of 
law or equity without making restitution. It has been contended 
that s. 18 makes a difference between cases where the person who 
has made the mortgage is the certificated guardian of the minor, 
and" other cases where a person acting as a gnardian without 
authority to sell or mortgage, has sold or mortgaged. I cannot 
see how the section has the force which Pandit JSand Lai suggests. 
To my mind, ali that it does is this: i t  does not provide that a
sale or mortgage or a lease for more than five years, and executed 
without sanction, shall be treated as illegal, but the proviso means 
that the certificated guardian who otherwise would have all the 
powers which the minor would have if  he were of age, shall be 
relegated to the position which he would occupy if he had been 
granted no certificate at all. In other words, if  any one chooses 
to take a mortgage or a lease for a term exceeding five years under 
these circumstances, the transaction would be on the basis of no 
certificate having been granted. Qua certificated guardian, the 
vendor or mortgagor or lessor could have no power, without sanc
tion, to sell or mortgage, or grant a lease for more .than five years. 
This view of the meaning of Act X L  of 1858 is supported by the 
following considerations. I f  the Legislature had intended to make 
contracts, if  entered into without sanction, illegal and void ab mitio, 
it would have been easy to express that intention by using the 
words “ but no such person shall sell or mortgage any immoveable 
property, or grant a lease thereof for any period exceeding five 
years, without an order of the civil Court previously obtained.” I f  
these words had been used, there would have been an absolute prohi
bition of such contracts if entered into without sanction. But tlm 
words are “ no such persoa shall have power to sell or mortgage,” &o., 
and this places any certificated guardian who does sell or mortgage 
without sanction in the position of one who had no power to do s o . , 
In the view which I take of s. 18, there is no reasou wdiy this case 
should not be treated as falling within the class of cases in which 
it has been decided that if a person sells or mortgages another’s pro
perty, having no legal or equitable right to do so, and that other 
benefits by the transaction, the latter cannot have it set aside without
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1836 making i-estifcufcion to tim persoti whose monoy lias beon applied foe 
the . Ixmefit of tli0 estiilie. That thciso oa8(',s are applicable to a 
transaction which is iinpiignod m uier s. 18 of Act X L  of 1858 is 
shown by Sfm rm t Chunder v. Rajkissen MooJi'.erjcG (I) and thotw o 
decisions of this Court to whicli I. have voforrod. The section 
merely relegates the parties to the position in which tlioy would be 
if  no certificate had been granted. That position is th is : a Muham
madan mother on lier own behalf, and as guardian of lior minor 
son, proposes to mortgage his estate. I t  is d e a r  th a t a  Muham
madan nnoiher is not the guardian of her son’s OBtato, and has no 
power to interfere with it. NevcrtholesS; wo iind that in the three 
cases which have been cited, a transaction of sale or mortga|^e by a 
Muhammadan widow m other w;is ch:i.lleii"Ofi, and th a t in eaeli ease 
the successful heir was held to be Jiot cnlitl(3d to relief without 
making restitution of the monies whicli had gone to benefit his 
estate-—see Miraa ta n a  AH v. Saiad Sadik Ilonsdn  (2), SnJme Ram  
V. Mahomed Abdul Rahman (3) and lla m h ' Singh v. Zakia  (4). In  
all these cases tlie transaction had been effected by the mother, who 
had no title  in law or et]iiity to soU or mortgage, and yet the Court 
held that the plaintift’ niust take the estate subject to repaym ent of 
the monies which had been paid by the purchaser or m ortgagee, and 
which had gone to the benefit of the estate. A similar and a very 
strong case was decided by this Court in  Gulshere Khan  v. Nauhey 
Khan (5), In  that caso^ two Muliammadan b^rpihers having sisters 
who Avere co-sharers in certain . p roperty , and acting adversely to 
them, sold, the property, purporting,,to, sell it as belonging to them - 
s0lves,„!ilone. .It Avas held that the sisters were bound to make 
restitution befoi’o they co,uId g(it a decree for possession of,,their 
shares. That was a case where the vendor did not even profess to 
act on b eh ^f oH he oih(!r persons entitled, -and still those other 
pefsons were hold boimd to do equity with regard  to any monies 
which had gone to the benefit oftli.9 estate from tho innocent pur- 
'ihaser.

Under my view of s. 18, ihereforej I  am  of opinion th a t tho 
parties in this case are in the eamo position as tliut illustrated in

^ < 3 )  1B74.,,p. 288.
(2) r .  II. C. Bcp,, 3875, p. 2(H. (4) I. L. B,, 1 .All,, f»7.

(6 ) W o(ik!y N o te s , X881, p . W .
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the cases which Iiave been cited, naoielyj wliere a Miili^inlinadan 
mother has affected to deal with the property of her minor son j and I  
therefore hold that the plaintiff must make restitution before he can 
take the benefit of any decree which we may make in his favour.

Blit if we assume that I am wrong in the view which I take of 
s. 18, and if  it is assumed that that section does make these con
tracts void, what then is the result? The section still does not s a y  

that such agreements are illegal^ hot only th<at they are mid^ and 
cannot be enforced. Upon this point we must look at s. 05 of the 
Contract Actj to see whether a plaintiff who comes to this Court 
and says that an agreement is void by reason of s, 18 of Act X L  
of 1858, can claim a decree for possession of the property with
out making restitution. It appears to me that in this view of 
s. 18j the provisions of S. ,65 p Contract Act woiildapply. That 
section provides that when an agreement is discovered to be void^ 
or when a contract, becomes void, any person who h.as received any 
advantage under,such agreement.pi’ .contract is bound to restore,it 
or make cpmpeosation for it, to the person from whom he received 
it.” It has been su^sested that this section should be read as i f  
the person making restitution should actually have been a party 
to the contract; but the section is expressed in the widest terms, 
and includes any person whatever who has obtained any advantage 
under a void ao^reement. So that even if  s. 18 had the effect o fO
making the agreement of mortgage in this case void, I should still 
hold that, with reference to s. 65 of the Contract Act, the plaintiff 
could not have the benefit of our decree except on condition of his 
making restitution to the extent of any monies advanced by the 
defendant under the mortgage-deed which had gone to the benefit 
of the plaintiff’s estate, or were expended on his maintenance, edu
cation, or marriage.

This is all that I  need say in reference to the legal bearings of  
the case. Then how are we to apply these principles to the facts 
before us ? We are not in a position to ascertain what actual pro
portion of this Rs. 6,000 -went to the benefit of the plaintiff’s estate 
or was reasonably borrowed and expended on his personal uses for 
what may be called necessaries. Under these circumstances, before 
a decree oan be drawn up for a declaration that this mortgage is 
imperative as against th© plaintiff’s 14 annas ghare  ̂ it is* necessary
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ISSS to iiRcertaiUj by an issue to bo detorrained by the Court below, or
GtRRAj by agreement between the parties, what proportion of these monies
Bakhsh }x‘XYe been oxponded for tho benefit of the  plaintiff’s estate or for

Kazi EIamiu his support, edacatioii, or m arriage. I t  should also be ascertained
has beon the not income darino 'these years, from tho 24tli 

December, 1877^ to the present, of the property of which possession 
has been taken. To ascertfiin these m atters, it would be nocosfiary 
to mako an order of rem and m ider s. 566 of the Civil Procedure 
C ode; but as we understand tha t there is some chanco of th( 
amount being settled by agreem ent between the parties, wo suspend 
the makinff of sucli an order for a fortnight. Tho result is that 
if the fio;nres are ascertained cither by rem and or by agreement, 
there will bo a docree for tlio plaintitF conditional upon*' Iiis pay
ing the monies so ascertained within a time to be fixed by the 
decree. In  ascertaining the amount of the monies which have been, 
applied for the benefit of tlie plaintiff’s sliare, i t  should be borne in 
mind that his in terest in the estate is only The question of 

costs is reserved,

T y e m ll ,  J . —I  concur. In  reference to  the iGarned Chief 
Justice’s reading of s. 18 of Act X L  of 1858, I  will only add tha t 
it seems to me unreasonable to hold that the public, in dealing with, 
a person who represents or professes to represent a m inor’s estate, 
should be in a worse position if that person is a widow or a mother 
who has obtained a certificate of guardianship from’ tho Bistricli 
Court, than if tho person so acting were an absolute outsider.

[On the lOtli January , 1887, the following order was passed by
£dge, C. J . ,  and Tyrrell, J ,— ^^The order referred to in tho jodg- 
meiH is made. Ten days will be allowed for objections on the 
return of the findings.” ]

Issues remitted.

8̂87 ,  C R I M I N A L  E E V I S I O N A L .
Jannanj 7.

Before M r. Justice Siraiijhi.

QUEEH-EMPB ESS v. N IH A L.

Mas nuUius—Ball set ai large in accordance toith Hindu religious usage—**S(oieA

propertjj X L V  0/ I S 6O (Pens? G ode\ fSf?. 410, 411,

A Hindu who, upon tho death of a relative, dedicates or l&ts loose a fsull  ̂w  
sMJcoxdaace with.Hindu tejigious usagejasa.pious aet lortbe oi tlie soui of


