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plaintiff had establishel his claim, and thcmtoxe, decrecing hig
appeal, reversed the Mansif’s decision and decreod the plaintift’s.
claite.  In the course of his judgment the learned SBubordinate
Judge refers to tho evidence of the witnosses called for the defen-
dants, and apparently dlabelwvos their stateinents for reasons
stated in his jud gment, viz., that they appear all to be the croatures
of the defendants, who are the zaminddrs of the mauza, Whethee
the learned Subordiuato Judge’s attention was ‘called to -the fact
that the Munsif had made a rubkar on the 18th May, 1885, dows
not appear from the record. But i seems tuo e that belore
reversing the decision of the Munsif, and diserediting the ovidenco
ou the record presented by the defendants, the Subordinate Judgo
should have taken pains to afford the defendants an opportunity
to supplement the evidence which they had given in the first Gours
by the testimony of those witnosses whow the Munsif bad declared
it upnecessary to hear, 1 think the caso must be regarded,
and should have been so regarded by the learned Subordinate
Judge, as one in which the first Court had refused to. examine the
witnesses tendered by the party, I think the first plea taken in
appeal and, in fact, the only plea which was urged by the learned
coansel for the appellants has foree, and showld be allowed to
prevail. - What I am now going to do, and what the Subordinate
Judge should have done before, is to direct the Munsif to examine
the defendants’ withesses, and when he has dove so, reburn their
depositions to the Court of the Subordinate Judge, whe will then
replace the appeat on hig file of pending appeals, and dispose of it
according to law, and with regard to ull the evidence appearing o
the record. The costs incurced will be costs in the cause.
e Cause remanded.

Before S John Fdge, K¢, Chicf Justiceyand My, Justice Tyrrell.
GIBRAJ BAKHSU (Drennpaxt) v, KAZL HAMID ALL (Pratnries),®

Guardian and minor—Muhammaedan mother — dcé X L of 1858 (Bengal Minors Aety,

& 18.~ Mortgage by eeriificated quardian without sanction of Distriet Corrt—
Mortgage money applicd partly to banafit of minor's gstute—Sust by minor to wet

aside the mortyage—dct 1X of 1872 (Conéract Act), 5. 05— Obligation vf pewon
receiving advanisge under void agreement— Restitution,

8. 18 of the Bengal Minors Act (XL, of 1858) does neé: imp}q Ehng a snln or

mortgage or a lease for more than five years, executed by & eertificated. guardiau

* Firat Appeal WMo, 123 of 1885 from 4 decree of ' Ma )
Kha‘“: Subordinate Judg ° date Yo aulvi Muliammad Halyyld

e of Agra, dated the 18th Mureh, 1885, -
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without the sangtion of the eivil Gourt, is illegal and void ab #nitio ; bub the pro-
viso manns that in thc absence of such sanction the certificated guardian who other-
wise would have all the powers which the minor would have if he were of age,
‘shall he relegatnd 4o the position which he would oceupy if he had been granted
no certificate at nil, If avy one chooses to take a mwortgage or a lese for & term
‘e\cocdmrv five yearg under these c:rcumst'mceq the transaumn is on the basis of
) ccxtxﬁcate having. beeu granted.

.8, 65 of the Contract Act (IX of 1872} should not be read 18'if the person
makmv re='tmlmnn magt acﬁmlly have hoen a party to tbe contract, bub as
mr'ludmgr any person whatever who has obtalped any advantdge under a void
agreement.

In a suit hrought by the guardian of a Muhammadan minorfor a declaration
that a mortgage deed executed by the minor’s mother was null and void to the extent
of the minor’s share and for pactition and possession of snch share, it was found
that & vongiderable proportion of the ronies received by the mortgagor hait Luen
app.kex! for the benefit of the minor’s estate by discharging incumbrances imposed
on it by his dececased father. [bappeared thas, at the time of the martguge, the
mother held a eertificate of guardianship under the Bengal Minors Aet, and that
she had not obtained from the civil Court any order sanctioning the mortguge,
ander 8. 18 of that Act.

Held that the omission to obtain such sanction did not imale the mortgage
illegal or void ab énitio, but velegated the parties to the position in which they
would have been if no certificate had been granted, i. e., that of a transastion by a
Mubammadan mother affecting to mortgage the property of her minor som, with
whose estate she had no power to interfeve.

Feold that this fell within the class of cases in which it has been decided that -

ifa persengfﬁwlf or mortgages apobher's property, having no legalor eguitable
right to do so, and that other benefits by the transaction, the latter cannot have
it set aside withont making reatitution to the person whose money has been
applied for the benefit of the estate.

Held that even if mortgages executed by a certificated gnavdian without the
ganction required by s, 18 of the Bengal Minors Act were void, the section did not
make them {llegal ; and with veference to 8. 65 of the Contract Act, the plaintiff
could not obtain a decree for a declaration that the mortgage was inoperative as
against his share, cxeept on condition of his making restitution to the extent of
any monies advanced by the defendant under the mortgage deed which had gone
10 the bencfit of the plaintiif's eatate, or had been expended on his waintenance,
education, or marringe. *

ﬂlaiﬁi Ram v, Tora Singh (1) distinguished. Shurrut Qlunder v. Rojhissen
BMovkerjee (2), Mirza Puna Al v, Saiad Sadik Hossein (3, Sohee Raw v. Mahemed
Abdul Rabman (4), Bamir Singh v, Zakis {5}, and Gulshere Khan v. Naubea/ Khan
(6) referred to.

(I L.R,5 Al 852, {4) N.-W. P, 1L, C. Rep., 1374, p.

(2) ¥5 B. L. ., 350, 268.

(3)N-W PO Q, ch,, 1875, {(5) L L. R, 1 ALl 57,
o201, {8) Wmdy Notes, 1861, p. 16.
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The facts of bhis case ave stated in the judgwment of Bdge, G, d.

The Hon. Pandit djudhic Neth and Munshki Kashi Prasad for
the appellant.

Mr. Habibullah and Pandit Nand Lal for the respondent. -

The following aunthorities wero cited during the argument, in
addition to those referred to in the judgment :—Act IX of 1872
(Contract Act), s. 1, ek {g), Seshaiye vo Kanduiya (L), Debi Dt
Sahoo v. Subotra Bibee (2), Sikher Charad v. Dulputty Singh (3),
Act XXXV of 1858 (Estates of Tunaties Act), 8. 14,  T%e Couss
of Wards v. Kupulmun Singh (1), and Sweut Chunder Chatterjee
v. dshootosh Chatterjee ().

Toer, €. J.~This was an action bronght by the gnarGian of a
minor for the purpose of ebtaining a declaration that a mortgage-
deed executed on the 21th December, 1877, by the minor’s mother
in favour of one Kashi Raia, father of the defendant, was null and
void to the extent of the piaintiff’s share. There was also a prayer
for a decree for proprietary possession of the properties detailed in
the plaint to the extent of 14 out of 16 annas, and also that the
minor’s share might be partitioned off the property to tho extent
of the 14 annas share, and slso that mesno profits might be award-
ed. The Subordinate Judge of Agra, by a judgment dated the
18th March, 1853, decided most of the issues arising in the easo in
favour of tho defendant, but held that the mertgage-deed was
invalid so far as tha plaintift’s share in the property was concerned,
oun the ground thet the mortgagor party to the deed was the minor’s
certificated guardian under Aet X 1:of 1858, and she had not obtaine
ed under s. 18 of that Act an order from the District Jndge sanc-
tioning the mortgage. The Subordinate Judgo accordingly decided
that the plaintilf was entitled to the property in dispate and to its
partition. The defendant has appealed from this decision, and we

have to eonsider how far it is right, and what our own judgment
should he,

There are two or thres facts o be considered before stating oux
views 18 to the law. TIn appears thab in 1869, Kazi Ahmed Ali,
the father of the plaintiff miner, who, I ghould mention, i3 now of.

. [ L

(1) 2 Mad. IT. O. Rep., 249. 4 R B 563

) LT B, 8 Cule, 28, R e e

{4) 19 W, 1. 164
() 20 W. R 46. ‘



YOL, 1X ] ALLASIABAD SERIES,

of age, died, It has been proved to wus that, during his lifetime,
he executed ghreé mortgages, which were unsatisfied when he died.
‘We are also satisfied that out of the monies received by his widow,
the plaintiff’s mother, in consideration of the mortgage in dispute
in this action, a proportion, at all events, between Rs. 3,300
and Rs. 4,000, was applied by her to sabistying the debt, as it
the stood, which originated in the three morigage transactions of
the father. Whether any further portion of the Rs. 6,000 advane-
ed on this mortgage was borrowed or applied for the benefit of
the minor’s estate, or for his support, education, or marriage, the
evidence on the record does not enable us to decide; but we consi-
der it proved that out of the Rs, 6,000 a large proportion was
applied for the benefit of the minor’s estate by discharging the
incumbrances imposed on it by the father. It is admitted that the
mother, at the time of the mortgage of the 24th December, 1877,
held a certificate of gnardianship under Act XL of 1858, and that
she had not obtained auy order or consent from the District Judge
sanctioning the mortgage which is the subject of dispute in this
case. It is contended on behall of the plaintiff that, under these
cirenmstances, not only is the mortgage void @b initio, bul the
plaintift is entitled to bave the decree which he asks for, without
making any restitution to the mortgagee’s representative. In sup-
port of this contention several cases have been citod, including rul-
ings by the Caleutte High Court, and the case of Mauji Ram v.
Tave Singh (1), decided by this Court,

With reference to this last-mentioned judgment, I observe that
what the learned Judges apparently bad presen§ to their minds
was the question whether a minor could ratify such a contract as
this which has been made without the Distriet Judge’s sanction
having been first obtained by the certificated guardian. That is
not the point which has to be decided in this case. It is true that
it was said in that case that such a contract was void ab initio, but
it is right to remember that one of those learned Judges, though
he did make use of that expression, in a subsequent unreported cass,
Narotam Singh v. Ram Chander (F. A. No.4 of 1883), based his
judgment on considerations which are inconsistent with such a view.
Tn the sabseqaent case, it is obvious that the Judges considered the
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case to be one to which s. 18 of Act XL of 1858 applied. For the
purpose of passing the decree, they must have considers1 that the
property in suit was immoveable property of the minor which had
been dealt with, and which was within the scope of 3. 18, and in the
judgment we find the law laid down in terms which we entirely
adopt. At p.13 of that judgment, the following passage occurs :—
“The plaintiff therefore was entitled to have the mortéage of the
20th December, 1872, avoided on this ground, and his objection
to the decision of the Court below, with reference to the lease,
must likewise prevail. ‘['he matter then stands thus : the defendants-
appellants are in possession of property belonging to the plaintiff-
respondent as trespassers, and their document of title being declared
invalid, the natural and legal consequence is that he may oust
them. But then comes the question as to whether, assuming the
monies advanced to Musammat Sita by the defendants to have been
spent for the benefit of the plaintiff or his estate during his minority,
we ought not, as a Court of equity, to make his obtaining possession
by the machinery of the Court contingent on his repaying to the
defendant the amountof sach monies with reasonable interest.” The
Court iu that case acted upon the view that whether the contract
were called void or invalid or anything else, a plaintiff going to the
Court for relief was bound to submit to the Court’s right to order
restitution by him. There is another similar judgment of Oldfield
and Brodhurst, JJ., (1) which also relates tos. 18 of the Act. The
Judges in that case were of opinion that the plaintiff could not
claim possession of the property in suit without making restitution
of the monies which had been received and had gone to the benefit
of his estate. Again, the same view was expressed in Shurrut
Clunder v, Rajkissen Mookerjee (2). In that case, Macpher-
son, Offg. C. J., said:—“The purchaser who, knowing that
he is dgimkng w1th h a guardian, chooses to ignore the provisions
of the Act, has no “one but himself to blame if he suffers from the
consequences of his negligence. As, however, the lower Court
finds that the conduct of the purchaser was not dishonest, and that
be paid a fair price, we shall declave that the plaintiff is entitled to
be restored to possession with mesne profits on bis repaying to the
purchaser so much of the money paid by the purchaser as has been

applied to the benefit of the minor’s estate.”’
(1) 8. A. No. 197 of 1883, not reported. ()15 B .L.R.,3b
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These aunthorities appear to us to be directly ia point, and to 1885
show that, whether the contract is void or voidable, the minor  Gmear
seeking (o set it aside cannot claim the interference of a Court of BA;fILSH
law or equity without making restitution. It has been contended K“‘Z\HW‘D

that s, 16 makes a difference between cases where the person who B
bas made the mortgage is the certificated guardian of the minor,
and” other cases where a person acting as a guardian without
authority to sell or mortgage, has sold or mortgaged. I cannot
see how the section has the force which Pandit Nand Lal suggests.
To my mind, all that it does is this: [t does not provide that a
sale or mortgage or a lease for more thau five years, and executed
without sanction, shall be treated as illegal, but the proviso means
that the certificated guardian who otherwise would have all the
powers which the minor would bave if he were of age, shall ba
relegated to the position which he would occapy if he had been
granted no certificate at all. In other words, if any one chooses
to take a mortgage or a lease for a term exceeding five years under
these circumstances, the transaction wounld be on the basis of ne
certificate havieg been granted, Qua certificated guardian, the
vendor or mortgagor or lessor could have no power, without sane~
tion, to sell or mortgags, or grant a loase for more than five years.
This view of the meaning of Aet XL of 1858 is supported by the
following considerations, If the Legislature had intended to make
contracts, if enterad into without sanction, illegal and void ab initio,
it would have been easy to express that intention by wsing the
words ¢ but no such person shall sell or mortgage any immoveable
property, or grant a lease thereof for any period exceeding five
years, without an order of the civil Court previously obtained.”” If
these words had been used, there would have been an abzolute prohi-
bition of such contracts if entered into without sanction. DBut the
words are “no sueh person shall have power to sell or mortgage,” &e.,
and this places any certificated guardian who does sell or mortgage
without sanction in the position of one who had no power to do so,
In the view which I take of 5. 18, there is no reason why this case
should not be treated as fulling within the class of cases in which
it has been decided that if a person sells or mortgages another’s pro-
perty, having no legal or equitable right to do so, and - that other
benefits by the transaction, the latter cannot have it set aside without
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making restitation to the person whose money has been applied for
the bencfit of the estate. That these cases ave applicable to &
transaction which is impugned under s. 18 of Act XL of 1858 is
shown by Slawrut Clamder v. Lajkissen Mookerjee (1) and tho two
decisions of this Court to which I have velerred. The section
merely relegates the parties to the position in which they would be
if no certificate had been granted.  That positionis this : » Muham-
madan mother on her own behalf, and as guardian of hor minor
san, proposes to morteage his esbate. Tt is eloar that a Muhan-
madan mother is not the gnardian of her son’s esiate, and has no
power to interfore with it.  Novertheless, wo find that in the three
cases which have been cited, a transaction of sale or mor bgage by a
Muhammadan widow mother was challenged, and that in each ease
the suecessful heir was held to be not entitled to relief without
making restitution of the monies which had gone to benefit his
estato—see Mirza Pana Al v. Saied Sadik Hossein (2), Saliee Ram
v. Mahomed Abdul Ralunan (3) and Hamir Singh v. Zakia (4). In
all these cases the transaction had heon effected by the mother, who
had no title in law or equity to scll or mortgage, and yet the Court
held that the plaintift must take the estate subject to repaymeont of
the monies which had heen paid by the purchaser or mortgagee, and
which had gone to the benefit of tho cstate. A similar and a very
strong case wag decided by this Court in Gulshiere K han v, Noubey
Lhan (5).  In that case, two Muhammadan hrothers having sistors
who were co-sharers in certain proporty, and acting adversely to
them, sold the pxopurty purporting to sell it as belonging to them-
selves alone. It was held that the sisters were bound to make
restitution before they conld got a doerce for possession of their
qhnmres. “That was a case where the vmdm did not even pxoic&s to
act on behalf of the other persons entitled, and still those other
persons were held bound to do equity with regard to any monies

which had gone to the benefit of the ostate from the innocsnt pur-
shaser,

Under my view of s. 18, therefore, I am of opinion that thoe
parties in this case are in the same position as that illustrated in

(1) 15 B. L. R., a50. (3) N-W. P. H. C. Rep., 1874, p. 208,
(2) N.W. DUHL C. Rep,, 1975, p. 201, (8 L L Toy 1 AL 5700 0 B

(8) Wackly Notes, 1881, p. 164
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the cases which have heen cited, namely, where a Muhammadan
mother has affected to deal with the property of her minor son ;and I
therefore hold that the plaintiff must make vestitntion before he can
take the benefit of any decree which we may make in his favour.

Bat if we assume that I am wrong in the view which I take of
8. 18, and if it is assumed that that section does make these con-
tracts void, what then is the resalt? The section still does not say
that such agreements are illegal, but ouly that they are void, and
cannot be enforeced. Upon this point we must look at s. 65 of the
Contract Act, to see whether a plaintiff who comes to this Court
and says that an agreement is void by reason of s, 18 of Act XL
of 1858, can claim a decree for possession of the property with-
out m%kmo' restitution. It appears to me that in this view of
8. 18, the provisions of 3. 65 ofthe Contract Act world apply. That
section provides that “when an acreement is discovered to be void,
or when a contract becomes void, any person who has reccived any
advantage under such agreement or contract is bound_ to restore if
or make compensation for jt, to the person from whom he received
it.” It has been suggnated that this section should be read as if
the person making restitution shoald actually have been a party
to the contract ; bhut the section is expressed in the widest terms,
and includes any person whatever who has obtained any advantage
under a void agreement. So that even if s, 18 had the effect of
making the agreement of mortgage in this case void, I should still
hold that, with reference to s. 65 of the Contract Act, the plaintiff
could not have the benefit of our decree except on condition of his
making restitution to the extent of any monies advanced by the
defendant under the mortgage-deed which had gone to the benefit
of the plaintif’s estate, or were expended on his maintenance, edu-
eation, or marriage,
This is all that I need say in reference to the legal bearings of
the case. Then how are we to apply these principles to the facts
before us ?  We are not in a position to ascertain what actual pro-

portion of this Rs. 6,000 went to the benefit of the plaintiff’s estate

or was reasonably borrowed and expended on his personal uses for

what may be called necessaries. Under these circumstances, before

a decree can be drawn up for a declaration thab this mortgage is
. . “ . - . a) =
tmperative as ngainst the plaintiff’s 14 annas share, it is necessary
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1836 to ascortain, by an issne to be detormined by the Court below, or
 CIRnAS by agreement between the partios, what proportion of those monies
BaxHsn

have been oxpended for the benefit of the plaintifl’s estate or for
Kazt Hawip  hig support, education, or marriage. It shonld also be ascertained
Arle . - .

what hag been the net income daring these yeavs, from the 24th

December, 1877, to the present, of the property of which possession
has been taken. To ascertain these matters, it would he necossary
to make an order of remand wnder s. 566 of the Civil Procedure
Code ; but as we understand that thore is some chance of the

amount belng seitled by agreement between the parties, we suspend -
the making of snch an order for a fortnight. The vesult is that
if the fienroes are ascertained cither by remand or by agreement,

there will be a deereo for the plaintiff conditional upon” his pay-
ing the monies so ascertained within a time to be fixed by the
decree. In ascertaining the amount of the monies which have been
applied for the benefit of the plaintifi’s share, it should be borne in
mind that his interest in the estate is only }}6 The question of

costs Is reserved.

Tygrern, J.—I coneur. In veference to the learned Chief
Justice's reading of s. 18 of Act XL of 1858, I will only add that
it seems fo me unreasonable to hold that the public, in dealing with
a person who ropresents or professes to represent & minor’s estate,
should be in & worse position if that person is a widow or a mother
who has obtained a certificate of guardianship from' the District
Court, than if the person so acting were an absolute outsider.

[On the 10th January, 1887, the following order was passed by
Bdge, C. J., and Tyrrell, J.—¢ The order referred to in tho judg-
ment is made. Ten days will be allowed for objections on the
return of the findings.”"]

Jssues remitted.

ol 7, CRIMINAL REVISIONAL.

Before My, Justice Straight.
QUEEN-EMPRESS ». NIHAL.
Res nullius—DBull set al large in aceordance with findu veligious usage—Etolen
property V-t det XLV of 1860 ( Penal Code), ss. 410, 411,

_ 4 Hindu who, upon the death of a relative, dedicates or leds loose a bull,in
accordance with Hindu religious usage, a5 ayious act for the henefit of the soul of



