VOL. i1 ALLAHABAD SERIES.
APPELLATE CIVIL.

Before Mr, Justice Straight.

KHUDA BAKHSH ano orsees (DErevbants) 0, IMAM ALI SHAH (Prammrr)®.

Praclice—Dismissal of suit by first Courd without examining defendants’ witnesses—
Reversal of decree on appeal -~ Dty of appellute Court to direct examination
- of witnesses before reversing decree.

Where a Court of first instance, considering it unnecessary to examine certain
witnesses for the defence, dismissed the soit, and the lower appellate Court, dis-
believing the evidence of those witnesses for the defence who were examined,
ellowed the plaintiff's appeal,—held shat before doing so, the lower appellate Ceurt
should have afforded the defendants an opportunity of supplementing the evidence
which they bad given in the first Court, by the testimony of those witnesses whom
that Cour® had declared it unnecessary to hear, and that the case must be regarded
as one io which the fitst Court had refused to examine the witnesses tendered by
the défendanta,

The Court directed the flrat Court to examine the defendants’ witnesses, and,
baving done so, to return their depositions to the lower appellate Court, which was
to replace the appeal upou its file and dispose of it.

Tap facts of this cuse are sufficiertly stated for the purposes
of this report in the judgment of Straight, J.

Mr. W. M. Colvin and Munshi Kushi Prasad, for the appellants.

Mr. Abdul Mojid, for the respondent.

Srrataat, J.—This was a suit brought by the plaintiff-respon~
dent, to have his title declared to certain land, and to have demo-
lished certain erections which he alleged the defendants had
placed thereon. A body of oral and documentary evidencs was
recorded by the Muusif, and, in respect of oral evidence, four
witnesses were examined on behalf of the defendants. Upon the
18th May, 1835, the Munsif recorded in a rubkar that it was
unnecessary that any other witnesses should be examined on the
part of the defendants, and therefore a large number of witnesses
who had been summoned by the defendants were not called or
examined in the Munsif’s Court. He dismissed the plaintifis
claim, and the i)laintiﬁ' appealed {o the Snbordinate Judge. The
Subordinate Judge, after an examination of all the oral and docu-
mentary evidence upon the record, came to the gonclugion that the

* Seeond: gppeal No. 457 of 1886 from a decree of Maunlvi Mubainmad Saiyyid
Khan, Subordinate Judge of Azamgarh, dated the 22nd December; 1885, reversing
adecree of Mdulvi Muhammad Amin-ud-din, Munsif of Auhammadabad Gohna,
dated the 31st Auﬂust, 1880.
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plaintiff had establishel his claim, and thcmtoxe, decrecing hig
appeal, reversed the Mansif’s decision and decreod the plaintift’s.
claite.  In the course of his judgment the learned SBubordinate
Judge refers to tho evidence of the witnosses called for the defen-
dants, and apparently dlabelwvos their stateinents for reasons
stated in his jud gment, viz., that they appear all to be the croatures
of the defendants, who are the zaminddrs of the mauza, Whethee
the learned Subordiuato Judge’s attention was ‘called to -the fact
that the Munsif had made a rubkar on the 18th May, 1885, dows
not appear from the record. But i seems tuo e that belore
reversing the decision of the Munsif, and diserediting the ovidenco
ou the record presented by the defendants, the Subordinate Judgo
should have taken pains to afford the defendants an opportunity
to supplement the evidence which they had given in the first Gours
by the testimony of those witnosses whow the Munsif bad declared
it upnecessary to hear, 1 think the caso must be regarded,
and should have been so regarded by the learned Subordinate
Judge, as one in which the first Court had refused to. examine the
witnesses tendered by the party, I think the first plea taken in
appeal and, in fact, the only plea which was urged by the learned
coansel for the appellants has foree, and showld be allowed to
prevail. - What I am now going to do, and what the Subordinate
Judge should have done before, is to direct the Munsif to examine
the defendants’ withesses, and when he has dove so, reburn their
depositions to the Court of the Subordinate Judge, whe will then
replace the appeat on hig file of pending appeals, and dispose of it
according to law, and with regard to ull the evidence appearing o
the record. The costs incurced will be costs in the cause.
e Cause remanded.

Before S John Fdge, K¢, Chicf Justiceyand My, Justice Tyrrell.
GIBRAJ BAKHSU (Drennpaxt) v, KAZL HAMID ALL (Pratnries),®

Guardian and minor—Muhammaedan mother — dcé X L of 1858 (Bengal Minors Aety,

& 18.~ Mortgage by eeriificated quardian without sanction of Distriet Corrt—
Mortgage money applicd partly to banafit of minor's gstute—Sust by minor to wet

aside the mortyage—dct 1X of 1872 (Conéract Act), 5. 05— Obligation vf pewon
receiving advanisge under void agreement— Restitution,

8. 18 of the Bengal Minors Act (XL, of 1858) does neé: imp}q Ehng a snln or

mortgage or a lease for more than five years, executed by & eertificated. guardiau

* Firat Appeal WMo, 123 of 1885 from 4 decree of ' Ma )
Kha‘“: Subordinate Judg ° date Yo aulvi Muliammad Halyyld

e of Agra, dated the 18th Mureh, 1885, -



