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January 2. APPELLATE CIVIL,

An——

Before Sir John Edgye, Kt., Chief Justice, and Mr. Justice Oldfield.
FATIMA BEGAM (Prarntier) v. HANSI (DEFENDANT.) *

Limitation—Aet XV of 1877 (Limitation Aet), 8. 5—* Sufficient cause” for not pre-
senting appeal within time— Admission of appeal— Discretion of Court—s Land-
holiler and tenant— Mortgage by cz proprielary tenant—Act XII of 1881 (V.- W.
P. Rent Act), ss. 9,56, 93 (b.)—Act “inconsistent with the purpose for which
land was let.” ’

The policy of the framers of the N.-W. P. Rent Act (XII of 1881) was not
to protect the interest of the purchaser of proprietary rights, but that of the
person whose proprietary rights have been sold, and who has become an ex-pro-
prietary tenant.

It would be straining the law as laid down in 8. 93 (3) of the Act to hold
that"a mortgage of his holding granted by an ex-proprietary tenant was an act
“inconsistent with the purpose for which the land was let” within the meaning
of that provision. The words quoted have reference to something which may
alter the character of the land, or cause injury to the land and thns to the lani-
holder. In the case of a mortgage by an ex-proprietary tenant, the land-halder
would not be damnified by being unable, in the event of his rent being in arrear,
to distrain the crops grown upon the land by the so-called mortgagee, s. 56 of the
Rent Act{giving the land-holder a right to distrain any crops growing upon the
land, by whomsoever grown, in respect of which the arrear arises.

Debi Prasad v. Har Dayal (1) followed. Wajiha Bibi v. Abhman Singh (2)
referred to.

In a suit for ejectment instituted in the Revenme Court under s. 93 () of
the N.-W. P. Rent Act (XII of 1881), the Court gave judgment decreeing the
claim on the 15¢h September, 1884, The value of the subject-matter exceeded Rs.
100, and an appeal consequently lay to the District Judge ; but there was nothing
upon the” face of the record to show that the value exceeded Rs. 100 and that the
decree was appealable. The period of limitation for the appeal expired on the
15th October, jand the defendant, being under the impression that the decree was
not appealable, applied to the Board of Revenue on the 8th January, 1885, for
revision of the first Court’s decree. The proceedings befure the Board lasted
until the 24th April, when the defendant for the first time was informed that the
value of the subject-matter being over Rs. 100, the decree was appealable, and that
the application for revision had therefore been rejected. On the 23rd May, the
defendant filed an appeal to the District Judge, who, under s. 5 of the Limitation
Act, admitted the appeal and,reversing the first Court’s decision, dismissed the

claim.

* Second Appeal No. 422 of 1886 from a decree of F E. klliot, Esq, Dis-
trict Judge, dated the 6th October, 1885, reversing the decree of Pandit Kedae
Nath, Deputy Collector of Allahabad, dated the 156th September, 1884,

(1) L L. R. 7 All. 691, (2) Weekly Notes, 1883, p. 196,
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Held, on appeal by the plainfifl, ihat, mxﬂder the circumstances, the High
Court ought uot to interfere with the diseretion exercised by the District Judge
in admitiing the appeal under 8. 5 of the Limitation Act after the period of limi-
tation preseribed thercfor.

Per Enar, C. J,, that, under the circumsiances above stated, he would not
himgelf have held that the defendant had shown ¢ sufficient canse,’? within the
mmnum‘ of & 0, for the admission of the appeal ; bub that the Couxt onght not to
inter iexe with the diseretion of the Judge when he had applied his mind to the
snbject-matter before him, unlesa he had clearly acted on insuflicient grounds or
improperty exercised his diseretion,

Tun facts of this case are sufficiently stated for the purposes
of this report in the judgment of Hige, C. d.

Pandif Sundar Lal, for the appellant.
Munshi Bam Prased, for the respondent.

Fpee, O. J.—This is an action which was institated in the
Revenue Court against an ex-proprietary tenant, and a person who
had been put in possession by that es-proprictary tenant under a
document purporting to be a mortgage of the ex-proprietary ten-
ancy., The Bovenue Court decreed possession as against the
ex-proprictary tenant, and it appears to have given no decree as
against the person whom we may call the mortgagee, possibly
because the suit against the mortgagee might not have been
maintainable in the Revenue Courts, Against that decree in the
Revenue Court an appeal was brought to the Judge of Allahabad,
who reversed the decision of the Revenue Court and dismissed the
claim. The so-called mortgagee was not a parby to the appeal
bofore the Judge of Allahabad, or to the appeal which is before
us from the decision of the Judge of Allahabad. In'this case a
preliminary question has been raised as to whether the Judge of
Allahabad exercised his discrotion properly in admitting the appeal
{o him after the time for appeal from the decree of the Revenue
Court had expifad. On this point it is necessary to mention a few
dates. The judgment of the first Court was delivered on the 15th
September, 1884, Thirty days for appeal to the Judge expired
on the 15th October, 1884, Now it appears that the defendant
in the action applied to the Court of first instance on the 12th
November, 1884, for a copy of the decres, and an-ordex on that
was madewon that date, and on the 5th December, 1884 a copy of
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the decree was given to the defendant. On the »th January, 1885,
she filed an application for revisiun of the decision of the Court of
first nstance to the Board of Revenue. It apuears that on the
30th March, 1885 the Revenue Board rejected that application on
the ground that the value of the subject-matter of the suit was
more than Rs. 100. On the 16th April, 1885 the Revenue
Board made an order that the papers should be rcturned to the
defendant, and on the 24th April, 1885 the papers were actually
returned to her, The appeal to the Judge was filed on the 23¢d
May, 1885. T may at once say that if I had been siuting as the
Judge of Allahabad, I would not have held that the defendant bhad
shown ¢ sufficient cause’ within the meaning of s.  of thg Limita-
tion Act. The Judge of Allahabad, to whom the application to
admit the appeal was made, exercised bis discretion and admitted
it. 1n my opinion we ought not to interfere, unless when the
Judge has clearly acted on insufficient grounds or has improperly
exercised his discretion. We ounght not to interfers with the dis-
cretion of the Judge when he has applied bis mind to the subject-
mwatter before him. However, as I have suid before, under these
circumstances I would not have admitted the appeal, but I do not
see my way to hold that ths Judge has so improperly exercised his
discretion as to say that the appeal ought not to have been admitted.
That disposes of the preliminary point.

Then comes the question as to whether the Judge of Allahabad
was right or not in refusing the remedy sought for by the plaintiff.
Now, with regard to that part of the case, it appears that the
defendant-respondent here was a proprietor of the lund in question.
An the early part of 1882 her proprietary rights were sold by
auction-sale to the present appellant. Turther, it appears that on
the 11th September, 1882, the respondent, who was then an ex-
proprietary tenant, purported to mortgage a portion of the holding
to the person whom we have called the mortgagae;, and let him
into possession. This action was brought on the 4th Februnary,
1884 to eject the ex-proprietary tevant and the so-called mort-
gageo. The plaintiff alleges in her plaint that she knew of the
mortgage on the 13th July, 1883, It does not appear whether
she had received any rent after she became aware of the so-called
mortgage. Under these circumstances, what is the Ihw? The
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plaintiff contends that she is entitled to eject the ex-proprietary
tonant, contending that the granting of this mortgage came within
clause (b) of 5. 93 of the Rent Aect, and was an ach inconsistent
with the purpose for which the land was let. 1n support of that
contention the case of Wajika Bibi v. Ablman Singh (1) is quoted.
That ease, I may say, is a case in point, and is in favour of the plain-
tiff’s contention. Tooking, however, to the report of that case, I
observe this fact as throwing probably some light on the judgment
of the learned Judges in that appeal, -that the respondents there
were not represented aund did not appear ; so practically the atten-
tion of the learned Judges would only be directed to the case put
forward on behalf of the appellants. On the other side, however,
Mr, Ram’ Prasad has relied upon a later decision of 1885 — Debi
Pragad v. Har Dayal (2), in which Mr. Justice Mahmood held that
the granting of a mortgage by an ex-proprietary tenant was not
“an act inconsistent with the purpose for which the land was lef.
1 am bound to say that I agree with the judgment of Mr, Justice
Mahmood in that case. I think myself that the words ¢ inconsis-
tent with the purpose for which the land was let” must have
reference to something which may alter the character of the land, or
cause injury to the land or the landlord: for instance, turning si»
land into a building-land, or excavating it for a tank, or, probably,
cutting down a valuable grove. In fact, I think that something
of that kind was intended by the Legislature when they used the
word “inconsistent.”” In all the above cases it is obvious that the
act of the tenant would alter the character of the land or might
damage the land, and thus cause damage to the landlord. There~
fore in such cases the law provides that the landlord should have
bis romedy by turning the tenant ous of possession of the land. 1
fail to see how, in the case of a mortgage by an ex-proprietary
tenant, the landlord could be damnified. ‘

It is said bsr Pandit Sundar Lal that the landlord would be

damnified in this way : that if his xent was in arrear, he would nof

bo entitled to distrain the erops grown upon the land by the so-
called mortgagee. With that contention I do not agree. It
appears to me that 8. 56 of the Rent Act gives the landlord a right

- to distrain -any crops growing upon the land, by whomsoover .

(1) *Wegkly Notes, 1883, p: 166. ) I L. R. 7 AlL 691,
33 o '
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1887 grown, in respect of which the arrear arises. I cannot see how, in

. a case like this, the landlord could bo in any way damnified or
Beeax  injured by the mortgage.

v.
Hanse. Now, farther, it appears to me also that the policy of the fra-

mers of the Rent Act was not io protect the purchaser’s interest,
but that of the person whose proprictary rights had been sold, and
who had become an ex-proprietary tenant. And I think wo should
be straining tho law if we were to hold that a mortgage aranted
by an ex-proprietary tenant was an act which was contemplated by
the Legislaturo as coming within the words “ inconsistent with the
purposes for which the land was let.””

Under these circamstances, T amof opinion that the appeal should
be dismissed with costs,

Ororrzrp, J.—1J have only to say, with rogard to the question
of limitation, that I would not interfore with the discretion of the
Judge. The defendant, after tho decree was passed against her,
went to the Board of Revenue in revision under the impression
that the decrse was final and no appeal lay to tho Judge. And
whether an appeal would lie or not was entirely dependent on the
value of the sabject-matter in dispute. Thero is nothing on the
face of the record which would lead nocessarily to the conclusion
that the value of the subject-matter was over Rs. 100, and there-
fore that the decree was appealable. These considerations
undoubtedly actuated the Judge in admitting the appeal after time.
Then we find that the proceedings before tho Board of Revenue
appear to have lasted up to the 24th of April, 1885, when the
result was intimated to the defendant. There is nothing to show
that she was aware of that result before, and after that time she

did not delay in filing the appeal. These arc the circumstances, I

think, which actuated tho Judge in admitting the appeal after time.
I therefore think that I should not intorforo with the discretion
exercised by the Judge.

On the other point, I entircly concur with what has fallen from
the learned Chief Justice and with the order he proposes to pass.

Appeal dismissed,



