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2 4 4  t h e  INDIAN LAW REPOETS. [VO£i. IX,

Before S ir John Edge, Ku, Chief Justice, and Mr. Justice Oldfield.

FATIMA BEGAM ( P l a i n t i f f )  v . HAN SI ( D e f e n d a k t . )  *

L'miiation—Act X V  of 1817 (_Limitalion Ac(), s. 5—“ Sufficient cause” fo r  not pre­
senting appeal within time—Admission o f appeal— Discretion o f Court-‘Zand- 
holi/er and tenant—Mortgage by cx proprietary tenant—Act X7/o/'1881 (iV.-lV. 
P. Rent ss. 9, 56, 93 {b,')— A ctinconsis ten t with the purpose fo r  which
land was let.”

The policy of the framers of the N.-W, P. Rent Act (X II of 1881) was not 
to protect the interest of the purohasBr of proprietary rights, bat that of the 
person whose proprietary rights have been sold, and who has become an ex-pro­
prietary tenant.

I t  would be straining the law as laid down in s. 93 (4) of the Act to hold 
th a t 'a  mortgage of his holding granted by an ex-proprietarj'tenant was an act 
“ inconsistent with the purpose for which the land was l e t” within the meaning 
of that provision. The words quoted h are  reference to something which may 
alter the character of the land, or cause injury to the land and thus to the lani- 
holder. In the case of a mortgage by an ex-proprietary tenant, the land-hnldor 
would not be damnified by being unable, in the event of his rent being in arrear, 
to  distrain the crops grown upon the land by the so-called mortgagee, a. 56 of the 
Kent ActJgiving the land-holier a right to distrain any crops growing upon the 
laud, by whomsoever grown, in respect of which the arrear arises.

Debt Prasad V.  Har Dayal (1) followed. Wajiha Bibi y. Abhman Singh (2) 
referred to.

In a snit for ejectment instituted in the Revenue Court under s. 93 (6) of 
the N.-W. P. Rent Act (X II of 1881), the Court gave judgment decreeing the 
claim on the 15th September, 1884. The value of the subject-matter exceeded Rs. 
100, and an appeal consequently lay to the District Judge ; but there was nothing 
upon the 'face of the record to show that the value exceeded Rs. ICO and that the 
decree was appealable. Tlie period of limitation for the appeal expired on the 
15th October, |and the defendant, being under the impression that the decree was 
not appealable, applied to the Board of Revenue on the 8th January, 1885, for 
revision of the first Court’s decree. The proceedings before the Board lasted 
until the 24th April, when the defendant for the first time was informed that the 
value of the subject-matter being over Rs. 100, the decree was appealable, and that 
the application for revision had therefore been rejected. On the 23rd May, the 
defendant filed an appeal to the District Judge, who, under s. 5 of the Limitation 
Act, admitted the appeal and, reversing the first Court’s decision, dismissed the 
claim.

* Second Appeal No. 422 of 1886 from a decree of F  B. Klliot, E sq , Dis- 
trict Judge, dated the 6th October, 1885, reversing the decree of Pandit Ke3ar 
Natb, Deputy Collector of Allahabad, dated the 15th September, 15>84.

(1) L L. R. 7 All. 691. (2) Weekly Notes, 1883, p, WG.
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fid /l, on appeal by t l i G  plainiiff, U.iat, iiu<Jer the circvw sLw nes, the High 
Court owght not to  in terfere  with t]ie discretion exerciscfl by the D istrict Judge 
in adm itting the appojil under s. 5 of the Lim itation Act a fte r  tlie period of limi­
tation prescribed therefor.

Fcr Edgb, C. J., that, under the circumatances above stated, he would not 
hiniRGlf have hold th a t the defendant Iiad sh o w n siifH c ie u t caxise/* within t,he 
meaning of s. 5, for the /uhniasion of Uia ap p ea l; but th a t the Court ought not to 
interfere "with the discTOtion of the Judge when he had applied hia u iin(3 to the 
snbject-m atier before hira, unless he had clearly acted on iusuflicient grouuds or 
ittiproperly cxerciscd his discretion.

T his f a c te  o f  t h is  cfis© a r e  s i i f f ic ie n t iy  s t a t e d  fo r  t h e  p u r p o s e s  

of t in s  r e p o r t  in t h e  j u d g m e n t  of Ecl^ej C. J .

Pandijt Siindar L a i, for the appellant.

Mtinshi Earn Prasad, for the respondent.

Edgk, G, j .— This is an action which wai3 institu ted  in tho 
Bevenue C ourt against an ex-proprietary tenant, and a person who 
had been pnt in possession bv tha t e s -p ro p rie ta r j tenant under a 
document purporting  to he a morto'a^e of the ex -p roprie tarj ten™ 
niicy. The Rovenue Court decreed possession us against the 
ex-proprictary tenant, and it appears to have given no decree as 
against the person whom we may call the m ortgageej possibly 
because the suit against the m ortgagee m ight not have been 
m aintainable in  the Revenue Courts. A gainst th a t decree in the 
Bevonue C ourt an appeal was brought to the Judge of Allahabad, 
who reversed the decision of the Bevenue Court and dismissed the 
chiim. The so-called m ortgagee was not a party  to  the appeal 
before the Judge of Allaliabad, or to the appeal which is before 
us from the decision of the Ju d g e  of A llahabad, this case a  
prelim inary  question has been raised as to whether the Judge of 
Allahabad exercised his discretion properly in adm itting the appeal 
to  him after the tim a for appeal from the decree of the Revenue 
Court had expired. On this point i t  is necessary to m ention a few 
dates. The judgm ent of the first C ourt was delivered on the 15th 
Septem ber, 1884. T h irty  days for appeal to th e  Ju d g e  expired 
on the 15th October, 1884, Sow  i t  appears th a t the defendant 
311 the  action applied to the C ourt o f first instai^Qe on the 12th; 
N ovem ber, ,1884, for a copy of the decree, and an or del* on that 

. W,as, made<>n:that date,,, and on the Bth:Deoemberj 16,84 a,copy of:
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tlie rfecree was given to the defendant. Ou the ’■th January, 1885, 
she filed an application for revisiun of the dei’ision of the Court of 
first instance to the Board of Revenue. It api)«ars that on tha 
30tli March, J8^5 the Revenue Board rejected that application on 
the ground that the value of the subject-matter of the suit was 
more than Rs. 100. On the 16th April, 1885 the Revenue 
Board made an order tJiat the papers should be returned to the 
defendant, and on the 24th April, 18>̂ 5 the papers were actually 
returned to her. The appeal to the Judge was filed on the 23rd 
May, 1885. I may at once say that if I had hern sitting aa the 
Judge of Allahabad, 1 would not have held that the defendant had 
shown “ sufficient cause” within the meaning of s. 5 of the Limita­
tion Act. The Judge of Allahabad, to whom the application to 
admit the appeal was made, exercised bis discretion and admitted 
it. In my opinion we oughfi not to interfere, unless when the 
Judge has clearly acted on iusufficient grounds or has improperly 
exercised his discretion. We ought not to interfere with the dis­
cretion of the Judge when he has applied his mind to the subject- 
matter before him. However, as I have said before, under these 
circumstances I would not have admitted the appeal, but I do not 
see my way to hold that tha Judge has so improperly exercised his 
discretion as to say that the appeal ought not to hare been admitted. 
That disposes of the preliminary point.

Then comes the que.stion as to whether the Judge of Allahabad 
■was right or not in refusing the remedy sought for by the pliintiff. 
Kow, with regard to that part of the case, it appears that the 
defendant-respondent here was a proprietor of the land in question. 
In the early part of 1882 her proprietary rights were sold by 
auction-sale to the present appellant. Further, it appears that on 
the 11th September, 1882, the respondent, who was then an ex­
proprietary tenant, purported to mortgage a portion of the holding 
to the person whom we have called the mortgagee, and let him 
into possession. This action was brought on the 4th February, 
1884 to eject the ex-proprietary tenant and the so-called mort­
gagee. The plaintiff alleges in her plaint that she knew of the 
mortgage on the 13th July, 1883. It does not appear whether 
she had received any rent after she became aware of the so-called 
mortgage. Under these circumstances, what is the l^w ? The



plMintifF eoiitends fcbat slie is entitled to  ©jeot ilie ex-proprletary  
teiiantj contendiug th a t the granting  of th is m ortgage came w ithin 
clause {b) of s. 93 of the R en t Act, and was an a c t inconsistent Busaii
with the purpose for which the land was let. In  support of th a t lUsst.
contention the case of W ajiha B ihi v. A h h m a n  Singh  (1) is quoted.
That case, I  m ay say, is a case in point, and is in favour of the plain­
tiff’s contention. Looking, however, to the report o f tha t case, I  
observe this fact as throw ing probably some lig h t on the judgm ent 
of the learned Ju d g es in th a t appeal, -that the respondents there  
were not represented and did not appear ; so practically the a tten ­
tion of the learned Ju d g es  would only be directed to the case pu t 
forward on behalf of the appellants. On the other side, howeyer,
Mr, Ram Fras'ad has relied npon a la te r decision of 1885 —Debi 
P rm ad  V. H ar D ayal (2), in  which M r. Justice  Mahmood held th a t 
the g ran ting  of a m ortgage by an ex-proprietary tenant was no t 
an act inconsistent w ith the purpose for which the land was let.
1 am bound to say tha t I  agree with the judgm ent of M r, Ju stice  
Mahmood in that case. I  think m yself th a t the words “ inconsis­
ten t w ith the purpose for which the land was le t ”  m ust have 
reference to  som ething which may a lte r the character of the landj or 
cause in ju ry  to the land or the la n d lo rd : for instance, turning s i r  

land into a building-land, or excavating it  for a  tank , or, probably, 
cutting do%vn a valuable grove. In  fac t, I  th in k  th a t  som ething 
of th a t k ind was intended by the L eg isla tu re  when they  used the 
word inconsistent.”  In  all the above cases it  is obvious that the 
act of the tenan t would a lter the character of the land or m ight 
damage the land, and thus cause dam age to the landlord. There­
fore in  such cases the law provides th a t the landlord should have 
his rem edy by tu rn in g  the tenant out of possession of the land. I  
fail to see how, in  the case of a  m ortgage by an. ex -p ro p rie ta rj 
tenant, the  landlord could be damnified.

I t  is said by P a n d it Sundar L a i  th a t the landlord  would be 
damnified in this w a y : th a t i f  his re n t was in  arrear, he would no t 
bo en titled  to  d istrain  the crops g row n upon the  land by the so- 
called m ortgagee. W ith  tha t con ten tion  I  do no t agree. I t  
appears to me that n, 56 of the R en t A ct gives th e  landlord a r ig h i 
to  distrain  -any crops grow ing upon the land, b y  whomsoeTer

(I) -W eekly N otes, 1883, p; 166. ( 2 )  I. L,  K , 7  All. M .
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grown, in respect of which the arrear arises. I  cannot see how, in 
a case like this, the landlord could be in any  way damnified or 
injured by the m ortgage.

Now, farther, it appears to mo also tbafc tho policy of the fra ­
mers of the Rent A ct was nofc io protect the purchaser’s interest, 
but that of tbe person whose proprietary  rig h ts  had been sold, and 
who had become an ex-proprietary tenant. A nd I  th ink  wo should 
be strain ing tho law if  we wore to hold th a t a m ortgage granted  
by an ex-proprietary tenan t was an act which was contem plated by 
the Legislature as comiao: w ithiu the words inconsistent with theo  ~
purposes for which tho land was let.”

U nder these circumstances, I  am of opinion th a t the appeal should 
be dismissed w ith costs,

O ld p ie ld , J . —1 have only to say, with re g a rd  to the qnestion 
of lim itation, tha t I  woidd not in terfere  w ith the discretion of the 
Judge. The defendant, after tho decree was passed against her, 
went to the Board of Revenue in revision under tho impression 
th a t the decree was final and no appeal lay to tho Ju d g e . And 
W'hether an appeal would lie or not was entirely  dependent on the 
value of the subject-m atter in dispute. There is nothing on the 
face of the record which wouhl load necessarily  to tho conclusion 
that the value of the subject-m atter was over Rs. 100, and there­
fore th a t the decree was appealable. Tiiese considerations 
tmdoubteclly actuated the Ju d g e  in adm itting  tho appeal after time. 
Then we find that the proceedings before tho Board of Revenue 
appear to have lasted up to the 24th of April, 1885, when the 
result was intim ated to the defendant. There is nothing to show , 
that she was aware of th a t result before, and after tha t time she 
did not delay in filing tlie appeal. These are  the circum stances, I  
tbink, wbicb actuated tho Judge in adm itting  the appeal after tim e. 
I  therefore think tha t I  should no t interfero w ith the discretion, 
exercised by the Judge.

On the other point, I  entirely concur w ith w hat has fallen from 
the learned Chief Justice and with the order be proposes to paw*

Appeal d ism tm dv


