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1887 acquiescence in the sale from asserting his right. There remains the
- question, which formed the fourth issue in the Court below,
Sunrar  Damely—¢ What is the actual price of the property in dispute, and

Awanawp  What sum has passed between the vendor and vendee, and whether
Broaw,  awy traud has been practised on the sile-deed as regards considera-
tion 7”7

The C mrt below did not determine these matters, having
dismissed the suit on preliminary grounds. DBut this treatment
of the case has not excluded evidence on these questions. All the
evidence of the parties is on the record, and it is therefore incum-~
bent on us to try this issue and decide it on the materialy before
us. The plaintiff tendered no evidence as to the actual walue of
the property or of the fraudulent exaggerations he imputed to the
sale-deed. The defendants, on the other hand, gave evideuce,
which has not been questioned or contradicted, in support of the
correctuess and good faith of the recitals of the instrument of sale.
This being so, we have no alternative but to determine the issue of
price in favour of the respondents. The appellant therefore will get
a decree, entitling him to purchase the shares sold in the villages
mentioned above, onx.condition of his paying for them the sale-deed
prices within thirty days from the date when this decree shall have
been certified in the Court below. Failing to make such payment,
his sunit will stand dismissed.

The appeal thus stands decreed, with costs proportionate to the
success of the parties respectively.

Appeal allowed.

1887 CRIMINAL REVISIONAL.

January 15.

Before Sir John Fdge, Kt., Chief Justice, Mr. Justice Straight, and Mr. Justice
Oldfield.
QUEEN-EMPRESS 0. NARAIN.

Maiatenance— Wife— Criminal Procedure Code, s 488— Breach of order for monthly
allowance— Warrant for levying arrears for several months~— Imprisonment for
allowance remaining unpaid affer ezecution of warrant—Act Iof 1868 (General
Cluuses Act. s. 2 (18)—* Imprisonment.”

Where a claim for accumulated arrears of maintenance for geveral months
arisingr under several breaches of an order for maintenance is dealt with in one
procecding nnd arrears lev'c  1ad r asingle warrant, the Meristrate, acting under



VOL. IX.] ALLAHABAD SERITS.

s, 488 of the Criminal Procedare Code, has no power to pass & heavier seutence
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in defzult than one month’s imprisonment, as if the warrant ounly related to p Fwmmmmd

single breach of the opder.

Per Eoar, G, J.-8, 488 contemplntes that a separate warrant should issue
for each separaie monthly breach of {he order.

Fer Srnateur, J.~The third paragraph of 488 ought to be strictly eonstrued,
and, as far as possible, construcd in favour of tha subject. Under the sestion, s
condition precedent to the infliction of & term of inprisonment is the issic of a
warrant in respeet of cach breach of the order directing mnintenance, and where,
after distress has been issued, nulle buny is the return. The section comtemplates
one warrant one punishment; and not o euwulative warrunt and cumulative
punishment.

Also per  Strarcus, J.-~With reference to 8. 2, ¢l (18), of the General
Clauses Act (1of 1868), “iLmprisoument” in 8, 488 of the Criwminal Procedure
Code may be either simple or rigorous.

Per OrprFieLp, J.—A cloim for accumulofed arvears of maintenancs arising
under several breaches of order may be dealt with in one proceeding and arcears
tevied under & single warrant,

Tris was o reference under s. 43§ of the Criminal Procedure
Code by the Sessious Judgo of Benares. It appeared that on the
10th April, 1882, one Narain wes erdered, unders, 488 of the Qode,
to make and pay a wonthly allowance of Hs, 2 for the mainteuance
of his wife. He took ne steps to have this m‘der asa‘;i; sside. Im
November, 1886, arrears of mainfennnce for seven mouths having
become due, o wavrant was issued agninst him, andor the third
paragraph of & 488, by Mr. W. R, Partridge, the officiating Joint
Magistrate of Benares, for levying the aggregate amount of such
arrears. On the 1§th November, 1886, the Joint Magistrate passed
an order to the effuct that arrears of maintenance for seven months
having acerned, and nothing having been realized under the war-
yant, the defendant must be sentenced to one montl’s rigorous
imprisonment in respect of cach monthly breach of the order fue
maintenance, or in all to seven months’ rigorous imprisonment.

The Sossidns Judge of Benares, being of opinion that the Joint
-Magistrate’s order was illegal, referred the case to the Iigh Court
for orders, with the following observations :—

%In a note under s 488 in Prinsep’s annointed cchtxon
.of the Criminal Procedure Code, p. 456, T find it stated on the
anﬁhouty»of' certain rulings of the Madras High Court that,
alﬁhough‘ﬁftaem months’ arrears off m.uutenance mlgxt be levxed by
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one warrant, yet only one month’s” imprisonment can be awarded
in default of realization. The sum here concerned is only Rs. 14,
and if a fine of that amount had been awarded, only two months’
imprisonment would have been adjudged in case of failure to pay.
But if the Joint Magistrate’s order be legal, it is obvious that for
failure to pay arrears of maintenance of his wife, a man might be
subjected to very prolonged incarceration. Again, although the
word ‘imprisonment’ is, under s. 488, without any qualification of
¢ simple ’ or ¢ rigorous,’ I should think that only ¢simple ’ imprison-
ment is contemplated. I would recommend that the said order be
quashed.”

The case came on for hearing before Straight, J., who -directed
that it should be laid for disposal before a Division Bench.

EpoE, C. J.—1 am of opinion that the principle enunciated in
the ruling reported in the Madras High Court Reports, Vol. 6, p.
xxiii {Appendix), is applicable to a case arising under s. 488 of the
present Criminal Procedure Code. In my opinion the section
contemplates that a separate warrant should issue for each sepa-
rate monthly default, and where that is done, the maximum
punishment can be one month’s imprisonment. If a warrant is
issued for an accumulation of arrears for several months, the Magis-
trate has no power to pass a greater sentence in such a case than
if the warrant in that case only related to one particular breach.
To hold otherwise would raise a very great difficulty in regard to
the manner in which the amount of punishment would have to be
arrived at. TFor instance, an order is made for the payment of
Rs. 10 monthly, and default is made for six months, from January
to June. On this a warrant is issued for Rs. 60 arrears and
returned by levy of Rs. 30. It would be difficult to say how the
Magistrate should ascertain for which month’s default he was to
inflict punishment —whether he was to spread the payment over
six months, or whether he was to apply it to three months ; and,
if so, whether in discharge of the first three months, or the
last three months, or the intermediate three months. I am of
opinion that the regular proceeding is that only one warrant should
issue for each separate monthly breach, and that a Magistrate.
cannot inflict a greater punishment than one month on each such
gccasion,
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Srearent, d.—I am of the same opinfon. It appears to me
that the provisions contained in the third pa wagraph of 5. 488 of
the Oriminal Procodure Qode, being distinetly of a penal character,
ought to be strictly construed, and, as far as possible, construed in
favour of the subject. As I interpret that geation, & condition
precedent to the infliction of a term of imprisonment is the issue
of a warrant in respect of each breach of the order directing
maintenancee, and where, after distross has been issued, nulla
bona 15 the return. L am borno out in this view by the language
of the latter portion of the section, which says that the punish-
ment which is to be inflicted under this scction is to e inflicted
in n@poc of the “whole or any part of each month’s allowance
T xmunmn unpaid after the exccution of the warrant.”  That is to
aay, o warranb shall be issned in vespect of each separate individual
breach of the order of muaintenance. I am not prepared to sy,
having regavd to the ruling of the Madras High Cnmt, that if by an
informality one warrant may have been issued in respect of several
Dresches, and 1t appears that after the issne of that warrant distress
has been made and there is still money wnpaid by the party against
whom the order hins been made, it might not be within the compe-
tence of the Miugistente to iuflict a sentenee of imprisonment,  Bub
that sentence would have to be regarded as applicable for a single
breach, and could only extend to one month.  But, in my opinion,
the seetion contemplates one warrant, one punishment, and does
not contemplato a cumulative warrant and cumulative punishment.
I think, therefore, that in the present ease the proper course will be
to direet that the term of Iinprisonment ordered by the Magistrate be
peduced to oue wonth’s simple imprisonment.  Looking to the
terms of s. 2, ¢l. 18 of the General Cluuses Act, “imprisonment
in 8. 488 may be cither simple or rigorous.

QLLFIBLD, J. -——I think that a eclaim for accumulated arrears of
maintenance 'msmrr under several breaches of order may be dealt
with in one proceeding and arrears be levied under a single warrant.
At the same time I quite concar in the opinions expressed, that,

whore thisis done, the term of imprisonment inflicted in dehmlt mwust

“be limited to a term of one month,
;Sentan se reduced,
(1} 6 Mad. H. C. Bep., Appendix, p. xxiii,
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