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properly enly, not that of tho objector, that would become thus
vested, The application must be entertained, and if it be found
that the property In question had been alﬂ“u,hod in exceation of a
decreo against the insolvent, the Courl below will havoe next to
determine tho isste of fact raised by the objector under 8. 278, and
determine the case sceordingly.  The cuse is remanded ander s, 562
10 Lo digposed of us abovo m@u ated, and tho cosls so far will be
gosts 1n the cnnse.

Cause remanded,

APPELLATE CIVIL.
P
Before Mr, Justice Straight and My, Justice Tyrredl,

SHIAM SUNDAR (Prameire) v. AMANANT BEGAM (Durinpant), #
Pre-emption— Wajib-ul-arz——Co-sharers — Fffvet of pernfect partition—dct XIX of

1873 (N.-W. I\ Land Bevenne Aet), 8. 191—Limitution—det XV of 1877

(Lindtation Aet), sch, §i, No, 10— Physical pogsession "—Purehase of equity of

pedempiion by mortgagee tn possession—<lequicscences~Isquitable estappel,

The wajib-ul-arz of three villages which originully formed a single mahad
gave o right of pre-emption o co-sharersin ense of transfers of shares o sirangers,
Afterwards the shares in these villagen were mnde the subjeel of o perfees parti-
tion, and divided into separate muhale,  Subsequently, by two deeds of sale
exceuted on the 13th January, 1884, and vegistered on the 17th January, 1884, some
of the original co-sharers sold to spraugers their shares in s three villages, Ag
the time of the sale, the shares in two of the villages were in possesslon of tho
vendees under a possessory mortgage, the amount dne wpen which was set off
agninst the purchagso-money. The share inthe thivd village was, ot the fime of
the sale, in possession of ancther of the originel co-sharers nuder o possessory
morigage. Onthe 17th January, 1585, this last-mentioned eo-sharer brought
suit against the vendors und the vendees to cuforee his vight of pre-cmption under
the wajib-ul-arz in vespeet of thy shares sold fu the three villages,

Held that, notwithstanding the partition of the village into separnte muhals
e existing wajib-ul-arz al the tine of partition wust e presumed to subsist

and govern the separale mahels, until it was shown thas a new one had been made.
Gokal Singh v, Mannu Fal (1) referred to.

s Held that in the case of the sale of an equity of redemption by the mort-
gagor to the mortgages in possession, which has the effcet of extinguishing the
sight to redeem by a merger of the two wstates 1o the mortaagee, 6 cannot

Voot et 4

* First Appeal ¥o. 185 of 1885, from a decree of Maulvi Miray Abxd Al
Suberdinate Judye of bhzlh,}‘th\\npm‘ [ated the 17Lh dune, lk.v-

(1) L Lo BT AD T2,
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properly be said that any property is sold which is capable of ‘ physical pogses- 1887

sion” within the meaning of ars, 10, scha ii, of the Limitatien Act. In a statute, we=—s—————

such as the law of limitation, which contemplates notice, express or implied, to the SS““‘M
URDAR

party to be affeeted by some act done by another in respect of whieh a right accrucs 2

to him to impeach it, and as to whick time begins to rin against him, quoad his ~ Amasine
remedy, from a particnlar point, the word # physieal” implies some corporeal ot Bnaas,
“pereeptible act done which of itself conveys ov oughbt to convey to the mind of n

perdon notice that his right has been prejudiced, An eqnity of redemption is not

susceplible of possession of $his description under a sale by which it is transferred,

and a pre-emptor impeaching such a sale hias one year from the date of registra-

tion of the instrwment of sale within which to bring his suis,

Held, therefore, that the period of limitation began to run from the date of
the registration of the deed of sale, and that the suit was within time.

Held also that the Court below was wrong in holding that the plaintiff, by reason
of his hading omitted in a suit previously broneht against him for redemption of
his mortgage and dismissed for want of jurisdictiom, to set up in defence ony
right of pre-emption or to express any desire to purchase, was equitably estopped
by acquiescence in the sale from asserting his pre-emptive ripht.

Tais was a suit to enforce a right of pre-emption based on tho
wajib-ul-arz of threo villages, Kamalpur, Mubammadpur Mai, and
Kalupur. The clause of tho wajib-ul-arz relating to pre-emption
was a8 follows :—

“In the event of & shareholder wishing to sell or mortgage his
share, or, if a mortgagoe, wishing to sub-mortgage bis mortgageo
right, he should, at the time of such transfer, give notice to his
co-sharer, and, on his refusal, to another sharer in the village, and
sell or mortgage it for a proper price. On the latter’s refusal to
take tho share or pay the proper price, the former shall be at liberty
to transfer it to any one he likes, and after that no claim for pre-
emption will be entertainable.’’

At the time when the wajib-ul-arz was made the plaintiff was a
co-sharer with the vendors in the three villages, which then formed
a single mahal.  In 1879, the shares of the plaintiff were made the
subject of a pgrfect partition and formed into a distinet and sepa-
rate mahal. '

The salo in respect of which the suit was brought, took place
on the 13th Janunary, 1884,in favour of strangers, and was effected
by two deeds of sale, which were registered on the 17th January,

1884, It related to the shares held by the defendants-vendors in
all three villages, and the consideration expressed on the face of the
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deads amounted to Re. 17,000, At tho time ol the sale, the shaves
in Kamalpur and Kalupur werein possession of the defendants. ven-
dees undor a possessory mortgage, the amount due upon which
was seb off against the purchase-meney.  Thoe share in Muhammad-
pur Mai was at the time of the salo in the possession of the plain-
tiff under a possessory mortgage.

¢

The suit was instituted on the 17th January, 1885, The defend-
ants pleaded that the provisions of the wajib-ul-arz, and among
tham that which gave a right of pre~emptien, ccased to have effoct,
after the perfeet partition of the property to which they related. Tt
was also pleaded that the suit was barred by limitation under seh,
ii, No. 10 of the Timitation Aect (XV of 1877), and that the
plaintiff had lost his right of pro-emption (assuming it to have been
atherwise valid), by refusal to purchase and acquivseence in the sale.
1t was alleged by the plaintiff that the cousideration was wrongly
stated in the deed of sale.

Upon the first point, the Court of firsh instanee (Sabordinate
Judge of Shihjabénpur) obgerved : ¢ Tho villages in dispute were
joint at the time the contract was enterad into.  The Conrt must
now seo how long was this contract intonded o remain in force,
Tt is true that the complete partition which took place in respeet
of the villages in dispute does not affoet the memning of the word
¢mauza,’ The partnership and tha natare of the co-pareonary whielt
existed at the time of the contract are no losger in existence, and
the state of co-parcenary has changel; bub according to a judg~
ment of the High Courte=Golol Singh v. Mannn Lal (1) —which
must be respected, the contract which was made befure the parti-
tion should be considered applicablo to the ahate of things remain-
ing after the pavtition. The Court therefore admits the plaintifi™s
right under the wajib-ul-arz contract.”

Upon the question of limitation the Court drew a distinetion
hetween the sale of the shares in Kamalpur and Kalupur on the
one hand and of the share in Muhammadpur Mai on the other. 1t
was of opinion that the defendants-vendoees, who were previously
in possession of the former shares under a mortgage, should bo,
deemed to have acquired ‘¢ physical possession ™ in their character

(1) LT R7 AL 772,
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of vendecs at the lime of the sale. So far, therefore, as these
villages were coneerned, the Court held that limitation ran from the
13th January, 1834, and that the suit was consequently barred by
limitation. In regard,however, to the share in Muhammadpur Mai,
the Court held that as the plaintiff was in possession theveof as
mqrigagee at tho time when it was sold, the defendants conld not

obtain “ physical possession”

of it un(‘,zl the mortgage had been
redeemed, that the share sold, therefore, did not admit of ¢ physical
possession " in the sense of sch. il No. 10 of the Limitation Act,
and that as consequently time must run from the 17th January,
1884, when the instrament of salo was registered, the suit for pro-
emption, so far as it relatod to Mubammadpur, was within time.

Upon the question of the plaintiff's acquiescence in the sale, the
Court found that the evidenee of his having refused to purchase was
untrastworthy, but that in a suit for redemption of his mortgage,
which was brought against him in 1884 and dismissed for want of
jurisdiction, he did not in his defence set up any right of pre-emps
tion or express any desire to purchase, and that ander the eircum-
stances his condaet must be treated as a relinquishment of the right,
The Court accordingly dismissed tho suit.

The plaintiff appealed to the High Court. Tt was contended on
his behalf thuat limitation should have been calculated from the
17th January, 1884, the date of registration, and therefore no por~
tion of the claim was barred; and that the facts mentioned by the
Court below in its judgment did not prove any relinquishment.on
Liis part of his pre-emptive right.

The Hon. Pandit Ajudhic Nath and Pandit Bishambar Naih,
for the appellant.

Munshi Hanuman Prasad and Pandit Nand Lal, for the respon-=

dent.

StratGET and TYREELL, JT-——Theze are four questions raised
in regard to this appeal, the first of which relates to the right of
the plaintiff to maintain the suit at «ll.  Assuming this to be
answered in the affirmative, then we must determine whether the
Suhordinate Jndge was right in holding the sait out of time, guond
the sharein Kamalpar, and wrong in his view thal he is eslopped
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by eonduct as to the share in Muhammadpur Mai ; and lastly, what
was the actaul consideration paid by the vendees to the vendors in
respoct of tho shares in those villages.

As to the first point, it is admitted that the plaintift was, prior
i §79, a co-sharer with the vendors 1o the villages of Kamal-
pur, Mubammadpur Mai, and Talupur, jointly answerable along
with them for the Government revenue, and subject, in common witls
them, to the conditions of the wajib-ul-arz applicable thoreto, It is
also conceded that the shares ol thy plaintift in those villages have boen
made the subject of a perfoct partition, and that they have been divided
off into adistinet and separate mahal, of which he is the sole proprie-
tor. It is also n fact that the sale honow sceks to impeach was made
upon the 153th January, 1884, long alter such partition, and the
point that arises is whether, this partition having taken place, the
conditions of the wajib-ul-arz which snbsisled prior thereto, and
which Lins not been replaced by another, uro still effecinal and bind-
ing on all the persons who were originally co-sharers in the villages.
The question is by no means without difliculty, and, were it »es
integra, we should have had some doubts in deciding it.  Thore
are, however, two rulings ol Division Denches of this Court—one
Gokal Singh v, Muane Lal (1), and tho other, an unreported
case—H. [A, No. 69 of 1882~the former ol which has been
followed in the present suit by the Court helow, that are directly
in point,  We are not prepared, as af preseut advised, to recon-
sider the rule thercin laid down, to the clfect that, despite the
partition of the village into separate malals, the exisling wejib-ul-
arz at the timoe of purtition must be presnmed to sabsist and govorn
the separate mahals uniil it is shown that anew one has been mado,
We may add that this view is supported by the torms of the seeond
paragraph of s. 191 of the Revonue Act of 1875, 'With regard to
the secoud question, the peint to be determined is, whethor & mort-
gugee In possession, who purchases ihe cquity of redemption of lis
mortgagor, purchases anything whick is cupabla of physical posses-
sion in the sense of art. 10 of the Limitation law ; and if so, whether
such physical possession is eomplote when the contract of salo s
oxecuted, or whether the caso falls within the shernative provision
of the article which makes the date of registration of the instru-
ment of sale the point from which time begins to ru, '

() L LB, 7 AL 772,
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Now, an equity of redemption is the rizht now difined by
statute, which entitles the mortgagor, at the proper time and place,
upon satisfaction of the mortgage-dcht, eith>r by payment of the
amount to the mortgagee in possessiom, or after his realiza-
tion of it from the usufruct of the mortgaged estate, to require
him to deliver up possession to the mortgagor, and to execute an
instrument re-transferring it, or to have registered an acknowledg-
ment in writing that the mortgage has been cxtinguished. It
follows therefore that whem, as in the case before us, the mortgages
is in possession, the sale by the mortgazor to the mortzagee of
such right to redeemhag the effect of extinguishing such right ; or,
in othérdvords, there is a merger of the two estates in the mortgagee,
who therefore became proprietor of the property mortgaged. We
do not think, in a transaction of this description, it can properly be
said that any property is sold which is capable of ¢ physical posses-
gion ” within the meaning and intention of art. 10 of the limitation
law. It seems to us that in a statute, such as the law of limitation,
which contemplates notice, express or implied, to the party to be
affected by some act done by another in respact of which a right
accrues to him to impeach it, and as to which time begins to run
against him, quoad his remedy, from a particular point, the word
¢ physieal”” implies some corporeal or perceptible act done, which of
itself conveys or ought to convey to the mind of a person notice
that bis right has been prejudiced. We are of opinion that an
equity of redemption is not susceptible of possession of this deserip-
tion under a sale by which it is transferred, and that for the
purposes of pre-emption a pre-emptor impeaching such a sale has
one year from the date of registration of the instrument embodying
it within which to bring hig suit. As the sale contract in the present
case was registered on the 17th of January, 1884, the present suit
was in time, and we differ from the Subordinate Judge for these
reasons, by holding that it was not barred by limitation. Upon
the third point, we dissent from the view of the Subordinate Judge,
that the plaintiff should fail as regards the share in Muhammadpur
Mai. He is undoubtedly in time, so far as limitation is coneerned,
in respect of that share ; and in the absence of any proof that
it was offerdd to him and that he refused to purchase it, we sce
nothing to warrant us in holding that he is equitakly estopped by
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1887 acquiescence in the sale from asserting his right. There remains the
- question, which formed the fourth issue in the Court below,
Sunrar  Damely—¢ What is the actual price of the property in dispute, and

Awanawp  What sum has passed between the vendor and vendee, and whether
Broaw,  awy traud has been practised on the sile-deed as regards considera-
tion 7”7

The C mrt below did not determine these matters, having
dismissed the suit on preliminary grounds. DBut this treatment
of the case has not excluded evidence on these questions. All the
evidence of the parties is on the record, and it is therefore incum-~
bent on us to try this issue and decide it on the materialy before
us. The plaintiff tendered no evidence as to the actual walue of
the property or of the fraudulent exaggerations he imputed to the
sale-deed. The defendants, on the other hand, gave evideuce,
which has not been questioned or contradicted, in support of the
correctuess and good faith of the recitals of the instrument of sale.
This being so, we have no alternative but to determine the issue of
price in favour of the respondents. The appellant therefore will get
a decree, entitling him to purchase the shares sold in the villages
mentioned above, onx.condition of his paying for them the sale-deed
prices within thirty days from the date when this decree shall have
been certified in the Court below. Failing to make such payment,
his sunit will stand dismissed.

The appeal thus stands decreed, with costs proportionate to the
success of the parties respectively.

Appeal allowed.

1887 CRIMINAL REVISIONAL.

January 15.

Before Sir John Fdge, Kt., Chief Justice, Mr. Justice Straight, and Mr. Justice
Oldfield.
QUEEN-EMPRESS 0. NARAIN.

Maiatenance— Wife— Criminal Procedure Code, s 488— Breach of order for monthly
allowance— Warrant for levying arrears for several months~— Imprisonment for
allowance remaining unpaid affer ezecution of warrant—Act Iof 1868 (General
Cluuses Act. s. 2 (18)—* Imprisonment.”

Where a claim for accumulated arrears of maintenance for geveral months
arisingr under several breaches of an order for maintenance is dealt with in one
procecding nnd arrears lev'c  1ad r asingle warrant, the Meristrate, acting under



