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])roperiy oiilj, ol'jector, tlia t woiikl become tbns
Ycstcd. Tho iipplicaliou nnist he onteriaiinu]^ and if ii bo found 
tlitvfc the [)ropert,y in <|uefifcio!i had boon jiltacheJ in execation of a 
decree tigainsl; tlio iuBolvont, tho Court; below will liavo next to 
deteniiirio ilie isrnie of l'a,ul-i raii-jcd by ilie o!)jeot(.)r uruitrr s. 278, and 
determine tlie case ‘.icconUngly. Tl\« is rcivraiKlv'd iiudor s, 562 
to bfl clisj)0.sficl of us iibovo iudiciS-todj <i,nd Uiy coslis £)o ijir "wi]! bo 
costa in the cause.

Cause remmided.
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APPELLATE CIVIL.

B e fv r e  M r .  J u s i i c c  S l r u ig h t  <md M r ,  J u x h e e  T > p 'r tll.

SIIIAM SUNDAE (ULAiNtu.-p) u. AM ANANT BEG AM (UiuntKiDANT). *

Fre-mptian— WajUi-iil-ai'z—Cosharera—Ejfrnt of perfoci parti (ion— Act X I X  o f  
1873 {N .-W .  T. Land Revenue Act), b. IQI— Iimitutiov— Aci X V u f i m  
(Lmiiatioii Act), sch. ii, No. 10~‘‘ Phi/ftical. positemon nr chase o f  equity o f
redemption by niorhjcujec in pomcsnion-^AcqwieHcmce— EquUabk ast(ipi)sl.

T h e  24»a/!7j-wJ-«r2: o f tiu 'co  v illa g e s  w hicli o rii ;in ;ill7  {om iocl a  s iiiu le  nuiljfi! 

g;ave n r ig l i t  of pi’e -e m p tio n  to  co -s liu rc i's  in  cuse  o f l.riiuHftirH o f .shares l,o n lr m g v v s .  
A f te rw a rd s  th e  sharc& in  th eae  v'illngef! w e re  iiiudci t)io su b jcc l. o f n  perlx'Cfc p a r t i -  

j,iori, a n d  d iv id e d  in to  s e p a ra te  uu iha ia . H iib.soquoiitly , l»y tv /o  (Iccm'Jh o f  a i lo  

cxecu tcd  on  th e  13l.h J a n u a ry ,  lS 3 i ,n u d  ro g is tc ro d  on tho  l7 tU  J iin u ary j, .1884, som e 

of the  o rig in a l co-shiw ers so ld  La s tra iig o rs  th e i r  aharcn  in  n l! t lu ’cc  villiigOf!. Afc 

th e  tiai.e o f th e  sale , th e  shai'ftB ill tw o the. v illag e  a w uro in  puHwe.wion o f  tiho 

te n d c e s  u n d e r  a  possesso ry  n u n 'tg ag c , tijo  ;u n n u n t d a c  u p o n  w h ich  w as hcI; o il  

ag a in st th e  p iiT chaso -m oney . T iio  sh a re  in  th e  th ird  v jlln i’C wa«, a t  th e  t im e  o f  

th e  sale , in  posHCBsion o f n n t 'ih c r  o f th o  o ri^n tia l co-HiianirH nn ik -r ti pneincsHOi'y 

m ortgage . t)u  th e  ]7l;h J a n u a r y ,  iy s » , th is  lnHt-nientioiUNl b ro u g h t «
Buit a gain st th e  v en d o rs  an d  Hkj vutuU'UH to  oul'orcu hi^ ri^hfc o l  p ro -cm p tio ii u n d c e  
th e  wajib-ul-arz  in  roB[iect o f th e  sliiires in  th e  tlu 'e c  viUage;?.

M d d  thz%  n o tw itlis i.'u id in ff th e  p a rtitio n  oi' tho  villiij^t! in to  Hcptu'afco m ahalf?, 

t f e  existing'w nj!& -'«J-ar2 al: Ih 'i tini(.i o f  p a r t i t io n  n iu s t  h f  ijrefiurncui to  Hubai.si; 

and  govern  th e  Bei)arate m ahiils, u n ti l  i t  wus bhow n th a t  a  n ew  (m e h ad  b ceu  m ade . 
G o M  Singh  y . Maiinu L a i  (1 )  re fe r r e d  to .

* I/eld th a t  in. th e  case  o i  th e  sale  of an  e q u i ty  oC re d e m p tio n  b y  th e  m o r t ­

gagor to  the  m oi'tgagoe ia, poHHession, w hich  h a s  th e  ofl’eefc o t  c s tin g u i.s liin g  th e  

r ig h t to  red eem  by a  m erger o f th e  tw o eatalcH  in  th e  murtj.;iV(ee, j t  m m to i

«  n A ppeal No. 185 of 1885, from  n < harca  o f  M .-uiivi Ulu’ssa A b id  A li 
S e g , bubM dm iiSe J u d g e  oi: fcihatijahruipnt, d a ld d  th e  U l h  J iinv, 1 tiSf*.

(1 ) I  L . H .7 A IL  772.



VOL. iX/j A L L A H A B A D  SEBIES- 235

properly be aaid that any property ia sold wliicli is capable of ''physic.al p0sG03” 
Bion” within Uio meaning of art, 10, soh. ii, of the  Liinit.atioii A ct. In iifltatutCj 
such as the law of limitation, wluch contemplates notice, express or implied, to the 
party  to bo affected hy name act done by another in reapecto t \Yliicli a right aecnioa 
to him to impeach it, and a« to which time begins to rnn ngidnfit Mm, t^uoad liia 
remedy, from a particular point, the word “ physical^' implies Siome corporeal oi' 
"perceptible act done wbidi of itself convoys or ought to convey to the mind of a 
pcr!?on notice th at his right has been prejtidioed, A.n equity of redemption is not 
snsceptlhlc of possession ol: this description under a sale by whicli itig  transferred , 
and a pre-eniptor impeaching such a sale has one year froca the date of reg istra­
tion of the instrum ent of aide within which to bring ids suit.

/ieZd, therefore, th a t the period of lim itation began to r\]n from the date o t 
the registration  of the deed of sale, and that the  suit was within time.

Held also th a t th e  Court below was wrong in holding th at the plaint iff, by reason 
of his having omitted in a suit previously brought against hiui for redemption of 
his mortgage and dismissed for want of jurisdiction, to set up in dcfcnco any 
t ig h t  of pre-emption or to express any desire to purchase, was equitably estopped 
by acquiesccnce in  the sale from asserting his pre-em ptive righ t.

Tuis was a suit to enforce a riglit of pre-emption based on the 
wajib'-ul-at's of threo villages, Kamalpui-j Mnlmramadpur Mai, and 
K alupur. The clauso of tlw  ivajib-ul-arz relating to pre-emption 
was as follows

'̂^In the event of a shareholder wisliintT to sell or mortrrno-e big 
share, or, if  a rnortgagoe, wishing to sub-m ortgage liis m ortgagee 
righfe, he shoald, at the time of such traiisfer, give notice to hia 
co-sbaror, and, on his I’ofusal; to another sharer in the village, and 
sell or m ortgage it for a proper price. On the la tte r’e refusal to 
take tho share or pay the proper price, the former ahall be at liberty  
to transfer it to any one he likea, und after that no claim for pre» 
emption will be entertainable.”

A t the time wlion the loajib-ul-ar?- was made the plaintiff was a 
co-sharer with the vendors in the th ree villages, which then formed 
a single mahal. In  1879, the shares of the plaintiff were made the 
subject o f a perfect partition and formed into a distinct and sepa­
rate mahal.

The sale in respect of which the suit was brought, took place 
OE the 13th January , 1884, in  favour of strangei'S, and was effected 
by two deeds of sale, which were registered on the 17th January, 
1884 It,relatedi’to the shares held by the defendants-vendors in 
all three tillages, and the coiisideratiQn QjspressQd: on the face of th©
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T8 2J deeds m o u n t e d  io R^. 17,000. A tllio  iirno of Ike aalo, tho sluires 
in  Kama]p111' iind K alupnr w e r e  in p o s se s s io n  of tlio dofondants-v e n ­

dees under a  p o s s e s s o ry  rar)rt(Tago, tho ainoiinf.  due npon w li ic l i  

was set o ff  tij];airist the p tirch af jG -m on ey.  Tho share in  M u h a m m a d -  

pur Mai was at the t im e  of tlie aahj in tho p o s s e s s i o n  of the p l a i n ­

t i f f  under a p o s s c s a o r y  mortgno-o.

ThQ’’siiit woB institntod on tho 17th Januar}’', 1885. The defimd- 
ants pleaded that the provisions of the wajih-id-arz, ;ind amonrr 
them that which gave a rip;ht of pro-emption, ceased to huA'e effoct 
after the perfect partition of the ]Troporty to wliieh tht'y  rehited. I t  
was also pleaded that the suit was I)arred 1)y limitation nn(h}.r seh.
ii, No. 10 of the Limitation Act (K V  of 1S77), and that tlie 
plaintiff had lost his rio'lit of |)ro-eniption (jissuining it to have boon 
otherwise valid), by refaaal to piirchiiflo nnd aeiiuinHctMice in tho sale. 
I t  was alleged Hy tho ])liiintilF tliat tho considuralioii was wrongly 
stated in the deod of sale®

Upon tho first point, tho Court of fii’st inHtaneo f^SuIionlinato 
Judge of Shiihjahanpur) observed «^^Tho vil(a.ii;(‘s in dinpulc \V(M'o 
joint at the time tho contract was entered into. Tho Court tniisfc 
now see how long was this contracit intonded tn reinnln in fnrc('. 
It is true tlsat tho complete piirtitioTi -whioh took |'»hieo in rospecfc 
of the villag'ea in di.S}inte does not all’i'ct tho mtianinij of the word 
 ̂raan/ii.’ Tho partncrshij) and tho ]\:vtnro of iho, oo-par(‘onary which 
6Kistcd at the time of the cionlract are, no lon̂ fror in oxistoiiccj and 
the state of eo-parcennry ha:  ̂ chan,-j;od ; but accordinn to a j'udov 
ment of the High Court— Gol'td Si.iyjh v. Mannii. L a i  (1)—which 
must he respected, the contract which wafi made Ix^fnro the parti- 
tiou sliould bo considered applicable to th(,5 Estate of tliin^H remaiij- 
ing after the partition. Tho Court thoroforo ailniits the phiinf.iifs 
right under the 'wajib-iil-arz contract.”

Upon the question of limitation tlie Court drew a diidtineiioti 
between the sale of the sliaros in K anuilpur und Kalnpur on tho 
one hand and of tho share in M aham tnadpur Mai on tho other. If; 
was of opinion that the defendants-vcndoes, who were previouBly 
in possession of the former shares under a mortgage, shonhl bô  
deemed to have acquired “ physical possession ” in tho lr.chm icter 

(1) I. L, II. 7 AIL 772.
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of vendees a t the time of the sale. So far, therorore, as those 
villages were concerned, tlie Court held that limitation ran from the 
13th Janaiiry, 1884, and that the suit was consequently barred by 
limitatiotu In  regard, however, to the share in M abanim adpur Mai, 
the Court held that as tho phiiiitiiF was in pofisessiou thereof as 
m ortgagee afc tho time when it was sold, the defendants could not 
obtain “ physical possession” of it nntil the mortcrage had been 
redeemed, that the sliare sold, therefore, did not achnifc of “ physical 
possession ” in the sonso of sch. ii, No, 10 of the Limitation Act, 
and that as consequently time nuist run from the 17th Janiuu'y, 
1884. when the inslrniiuint of sale was registered, the suit for pro- 
empiion, so lar as it related to M uhaniniadpur, was within time.

Upon the question of the plaintiff’s acquiescence in the sale, the 
Court found that the evidence of his having refused to purchase was 
initrustworthy, but that in a suit for redemption of his mortgage, 
which was brouglit against him in 1884 and dismissed f>»r want of 
jurisdiction, he did not in his defence set up an}' rig h t of pre-emp^ 
tion or express any desire to purchase, and th a t under the circum­
stances his condact must, be treatcl as a relinquishm ent of the right. 
The Court accordingly dismissed tho suit.

The plaintiff appealed to tho H igh Court. I t  was contended on 
his behalf that limitation should have been calculated from the 
17th January , 1884, the date of registration, and therefore no por­
tion of the claim was barred  ̂ and that the facts mentioned by the 
Court below in its judgm ent did not prove any relinquishment on 
his part of his pre-emptiv'e right.

The H on. Pandit Jjiul/na Bath  and Pundit; Bkhamhar N athj 
for the appellant.

M uashi l la m m a n  Prasad and Pandit I^and L a i, for the respon­

dent. *
S tbatght  and T y r e i l l , J J .—There are four qiiestions raised 

in  regard to this appeal, the first of which relates to the right of 
the plaintiff to maintain the suit afc all. Assuming this to be 
answered in the affirmative, then wo m ust determine whether the 
Babordinal-e Judge wa:s right in holding tho saifc out o f  t h m y q u o a d  

, llic sharo^n Kainalparj and wrong in his yiew that he is;estop[>ed
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by conduct as to tho slinre in Mu!i!unni!i(]|)ui- M a i; and lastly, what 
was tho actual c o n s id e rn t id ii  by the vendees to the vendors in 
respect of tho shares in tho.so villiigos.

As to tho first point, it is udniittocl that tho ])lainiifl' was,'prior 
' 879, a eo-sharer with Lho vendors in tlio villiio'es of Kamal- 

piir, M uhammadpur Mai, and Iviilapiu-j jo in tly  answeraltle alpng 
with them for tlie Government roveimojand Biii)je(!t, in common with 
iheni, to the coiulitions of tho wnyh-nl-arz applicable thereto. I t  is 
also conceded that the shares of tho plaiutitf in tliose villages have been 
made tho subject of a perfoctpartifcion, and that they have been divided 
off into a distinct ami separate nmhal, of whi(di ho is tiiesolo proprie­
tor. I t  is also u fact that tho sale ho now seeks to impeauii was miu’lo 
upon the 13l:h January , 1884, long after such j)arti(,ion, and iho 
point tihiit aridea is vfhether, this partition Jiaving taken place, tha 
conditions of tho wajib-ul-arz which suhHisled |)rior thoretoj and 
which has not been replaced by another, are still etlectiial and bind­
ing on all the persons who were originally eo-sharers in tho villages. 
The question is by no means w ithout difficulty, and, were it res 
'Integra, we should, have had some doubts in deeiiling it. Thero 
are, however, two rulings of Division lieuches of this C ourt—-ono 
Gokal S ivgh  v. Mn/nm L a i (1), and iho other, an unroported 
case— F. fA. Ko. OS) of 1882—tho ioriner of which ].ias been 
followed in the present «nit by tho Court b(dow, tha t are dir<!ctly 
in point. Wo are not j)ri'p;»rod, as at preHciut advised, to recon­
sider the rule th(3rein laid down, to the olifect that, despite the 
partition of the village into separate inahaLs, the existing wajih-ul- 
afz at the time of partition must bo presmaed to subsisl; and /^ovorii 
tho separate mahals until it is shown that a new one has boon made. 
W e may add that this view is supporteil by t.ho term s (,-»f the second 
paragraph of s. 191 of the Revenue A ct of 187;]. AVith regard to 
the second qnesiiou, the point i;o bo deiormiitusd is, w hether a m ort­
gagee in possessiouj who parchases the etjuity of redon’iption of his 
mortgagor, purchases anything which is CHpal)Io of phyaic.'U [losses- 
sion in the sense of art. 10 of tlio Lisnitation law ; and if  so, whether 
such physical possession is comploto when tho contract of sale is 
executed, or whether tho oaso fails w ithin tho alierniiiivo |.n’ovisioii 
of the article which makes the date of registration  ol' the instra- 
inent of sale iho point from which time begins to run.

(1) I. L. S., 7 All,772,
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Now, an equity of redemption is the ri^ht now defined by 
statutBj which entitles the mortgagor, at the pr oper time and place, 
upon satisfaction of the mortgage-debt, eith?r by pai-ment of the 
amoant to the mortgagee in possession, or after his realiza­
tion of it from the usufruct of the mortgaged estate, to require 
him to deliver up possession to the mortgagor, and to execute an 
instrument re-transferring it, or to have regi stered an acknowledg­
ment in writing that the mortgage hag been oxtinguNhed. It 
follows therefore that when-, as in the case before us, the mortgagee 
is in possession, the sale by the mortgagor to the mortgagee of 
such right to redeem_^as the effect of extinguishing such right; or, 
in other*vords, there is a merger of the two estates in the mortgagee, 
who therefore became proprietor of the property mortgaged. We 
do not think, in a transaction of this description, it can properly bo 
said that any property is sold which is capable of “ physical posses­
sion ” within the meaning and intention of art. 10 of the limitation 
law. It seems to us that in a statute, such as the law of limitation, 
which contemplates notice, express or implied, to the party to be 
affected by some act done by another in respt̂ ct of which a right 
accrues to him to impeach it, and as to which time begins to run 
against him, quoad his remedy, from a particular point, the word 
“ physical” implies some corporeal or perceptible act done, which of 
itself conveys or ought to convey to the mind of a person notice 
that bis right has been prejudiced. We are of opinion that an 
equity of redemption is not susceptible of possession of this dejscrip- 
tion under a sale by which it is transferred, and that for the 
purposes of pre-emption a pre-emptor impeaching snch a sale has 
one year from the date of registration of the instrument embodying 
it within which to bring his suit. As the sale contract in the present 
case was registered on the 17th of January, 1884, the present suit 
was in time, an^ we differ from the Subordinate Judge for these 
reasons, by holding that it was not barred by limitation. Upon 
the third point, we dissent from the view of the Subordinate Judge, 
that the plaintiff should fail as regards the share in Muhammadpur 
Mai. He is undoubtedly in time, so far as limitation is concerned, 
in- respect of that share ; and in the absence of any proof that 
it was offered to him and that he refused to purchase it, we see 
nothing to warrant us in holding that he is equitably estopped by
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acquiescence in the sale from asserting his right. There remains the 
question, which formed the fourth issue in the Court beloŵ  
namclj— “ What is iha actual price of the property in dispute, and 
what sum has passed between the vendor and vendee, and whether 
any traud has been practised on the sile-deed as regards considera­
tion ?” .

The C -nrt below did not determine these matters, having 
dismissed the suit on preliminary grounds. But this treatment 
of tho case has not excluded evidence on these questions. All the 
evidence of the parries is on the record, and it is therefore incum­
bent on US to try this issue and decide it on the material^ before 
us. The plaintiff tendered no evidence as to the actual -»alue of 
the property ,or of the fraudulent exaggerations he imputed to the 
sale-deed. The defendants, on the other hand, gave evidence, 
v?hich has not been questioned or contradicted, in support of the 
correctness and good faith of the recitals of the instrument of sale. 
This being so, we have no alternative but to determine the issue of 
firice in favour of the respondents. The appellant therefore 'vvill gefe 
a decree, entitling him to purchase the shares sold in the villages 
mentioned above, on.condition of his paying for them the sale-deed 
prices within thirty days from the date when this decree shall have 
been certified in the Court below. Failing to make such payment, 
his suit will stand dismissed.

The appeal thus stands decreed, with costs proportionate to the 
success of the parties respectively.

Appeal allowed.

1887, 
J a n u a r y  15.

CRIMINAL REVISIONAL.

Before Sir John Edge, Kt., Chief Justice, M r. Justice Straight, and Mr. Justice
Oldfield.

QUEEF-EMPEESS v. NAEAIN.
Mai,iie>ia«ce— K’l/e— Criminal Procedure Code, s 4SS—Breach o f order for monthly 

allowance— Warrant for levying arrears for several months—Imprisontaent for  
allowance remaining unpaid after execution of aarrant— Act I  of 1868 (Genera? 
Clauses Act. s. 2 (18)—“ Imprisonment.”

Where a claim for accumulated arrears of maintenanoe for several monttis 
ariaicp undfr several breaches of an order for maintenance is with in one
procorainp nnd arrears It^'^ ’ .id ji a iirg le  warrant, tbe M fci^trate, acting under


