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SH EO FABG ASH DU BE (D e p e n d a n t )  w. DHxlNRAJ DUBE and  osubhs t ,
( P l AIKXIIj’I'S).*

Pte-emption~~Purcliase-imne?j — E u id sn ce S u rd e ti o f  proof.

In  sa its  for pre-emption, where the  amount ofi fche consideration for tlie sat© 
la in dispute, the ru le  as to the burden of proof is th a t, in  the first instance, tlie 
|;>lfii)itiff who alleges the pries? stated in  tlie deed of 8a,le to bo ilctitions must give 
fiome primd fdcie  evidence leading to the presntnptiOn that the  price so s tu e d  ws.s 
not tiie tru e  price. Having douo thatj it  then  lies upoii tlie vendor and vendee 
to give such an explanation, by evidence iia will go to rebat the presum ption 
raised by th e  plaintiff’.s evidence. In  the m inority  of cases tb s  only prim a fa c is  
evidence which tlie plairitifc pre-emptor could produce would be either evideoce 
ishowing' fchat the vendor or the  veildee had made au adtuission thus the price 
■was fictitious, o r else eTidence showing th a t fclie niarket-value of the  p roperty  
was so m uch less than  the alleged price na would lead any reasonable mari to 
fcome to th e  conclusion th a t the alleged price was uofi the  real price.

W here the price seated in the deed of sale was nearly  five tim es the  niarkefc- 
value of the  property  sold, and the purchaser gave no explanation showing why 
he was w illing to buy th e  property  at a price apparently so extravagant —held th a t 
th ere  was suffieieufc evidence upon which to  find th a t th e  price alleged in the 
contract Was fictitious.

Bhagwan Singh r .  Mahabir Singh (1) followed®

Tile facts of this case ave suffitiienfcly stated for the  purposes of 
this report in the judgm ent of Edge, C. J ,

The Hon. P and it Ajudliia Ndth and Lala Juala Prasad^ for the 
sppellaiit.

Mr. G. T, Spanliie arid Mr. liabib-ultak, for fclie respondents.

E dge, 0 . J .— This ia an appeal from the jadgm en t of the 
^iidge of G orakhpur, dated the 22nd December, 1885, b j  which 
he modified the judgm en t df the C ourt below. This was a pre­
emption suit, and the Judge o f  Q-orakhpur, iQ appeal, held th a t 
ihd value -.of the property  is only E s. 250, and th a t the price set 
out in  th e  ^ale deed was a fictitious price. I ii second appeal we 
have to consider whether there was evidence upon the record from 
i?«̂ hich the Ju d g e  of G orakhpur could have arriv’-ed at th a t conclu«» 
sioa. O n the questioii o f burden of proof in these cases I  have' 
one or two observations to  iaake. I t  appears to itie that in thase
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* ‘second Appeal No. 280 of 1886, feom a decree of E , J ,  Leeds, Esq., D is­
tr ic t ju d g e  of Goralihpur, dated the 22ad D ecember, 1885, reversidg a decree of 
M aiiltt S h a h ^h m ad -u llah , Subosdmate Ju d g e  of Gorafehpur, dated the  : 
■iJuae* I88S, '  '
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c a s e s  i l i e  r u le  e v q ir e sse d  in  i l io  j u d g m e n t  d e l iv e r e d  b y  in y  brotlies*  

B r o d h iir s t  a n d  M r , J o s l i c e  M a lir n o o d  in  B h a g w a n  Singh y . MaJiabir 
Singh ( I )  it3 a  c o r r e o t  r i i lo  to  fo llo w ,. T ii; it  r u lo  i s  t h a t ,  in  t h e  f ir s t  

in s t a n c e ,  th o  p la in tilF j w l io  a l l e g e s  t l io  p r ic o  to  b e  f i c t i t i o u s ,  miisfe 

« iv e  so m e  p r i u i d  f a d e  e v id e n c e  w h ic l i  w o n ld  lo a d  t o  I.I10 p r e s t im p -  

tio'o tl'iai; t h e  p i’ic o  m c u t io i ie d  in  t h e  s: ilo " d e ed  v/;i3  n o t  th e  rou l^ or  

In ie  pricco H a v i n g  d o u o  t h a t ,  i t  l i e s  i?;poii t l ie  v e n d o r  a n d 'v e iid e o y  

w h o  s e t  a p  t h e  p r ic e  a s  tro.o a n d  g o i io i i io ,  t o  g i v e  H iich ati esp lan a™  

tiori b y  o ’y idG iico  na  v d l l  g o  to  r e b u t  t h o  p r o s in a p t io u  r u ise d  b y  th o  

■ p la iiit iif  s  e v id e n c e .  A s  :i g e n e r a l  r j ilo j  l i o w  csaii t h a t  b o  d o n e  ? 

T h e  p la iiii it t '  in  a  c a s e  o f  t h is  k in d  w o u ld  n o t  b e  a  p a r t y  t o  t h e  

transaction out of which tho sale to the sfcrun,L^er arose. Ho would 
Bot, as a rule, iiavo any actual kiiov/lcd^G of whut the real price 
ivjis. In  the ma.jority of cascB, tlio onl_y pri?>Hjyacw! evideiice whicla 
the p la ie t i i f » p r e ~ e m p to r  cordd produce would bo either evidouc© 
showing tha t tho vendor or th© vendee had made an admission th a t 
the price v«̂ as f io t it io iiS j  and  this coiiild only liappsii i n  rare  cases, 
or evidence sh.ovv'ing th a t the m arket-valoe of the property  was so 
much less than  the alleged price as w oold load any reasonable m aa 
to come to the coticln.sion th a t tho alleged contract price was no i 
the real price. In this particnhir case, assam in^  th a t the Ju d g e  
of Q'oraklipiiir vî as rig h t in finding th a t tho iiiarket-prico whs Ra. 
250, we find that tho contract price was vory nearly  five times 
that a m o u n t; in other words, th a t instead of this property being 
sold at about sixteen years’ purchase, it was allegod to have beec 
sold ut som ething like e igh ty  years’ purchase. I  tliink these c ir- 
eiimsiances would naturally  lead the Ju d g e  to infer th a t th e  
defendant-purchaser should bo called upon to <?iYO some reason w hy 
he was willin^^ and pre}>ared to sacrifice his money in order to buy  
this property a t a prico apparently so ex travagan t. Tho defend* 
ant»purchaser m ight possibly have shown th a t there  was (some 

: special reason why ho was willing’ to give so largo a price in order 
to buy a share in th a t particular village, aSj for instaiicej th a t la© 
wasj from the propinquity of other property of his, desirous of 
obtaining the status of a co-gharer in  th a t particular village ; o r 
that he was doubtful of the stability o f his dobtorj the V6ttd&, anii 
so purchased this property, even a t  a heavy saorifico.,;'in order fo 
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obtain som ething tangible in tlie way of paym ent. I n  fact^ m any 
otlior reasons m ight possibly be given to satisfy the Ju d g e  tbat tlie 
transaction, although prim a facie a questionable and doubtful onoj 
was a geiiuiae trausaction^ la  this particular case the dsfeiiclaiit 
relied simply upon two bonds. It apponra to me tlifit those bonds 
did not ro-sluft the burden of proof upon tho pla,intiff, and tha t the 
production of the bon{la Vî as only one of tho steps the pnrohaser 
should have taken in atfcampting to satisfy the Judge  that the  
alleged price v?as the real one. He ought to have explained how  
it was th a t he was willino- to forego some twelve hundred and odd 
rupees in order to obiuin a property  worth Rs. 250 only.

In  ray opinion, looking to the fact that the defendant gave no 
explanation a t all of the circumstauces under which he was will­
ing to give five times its m arket-value for the property, there was 
sufficient evidence before the Judge of G orakhpur upon which to 
find th a t the alle^yed contract price was a fictitious and not a 
genuine price. As to  the  m arkat-price there was certainly evi­
dence before the Ju d g e . I t  appears th a t, wdth the consent of tbsi 
parties, the  pattidari statements and other documents pat in evi­
dence in one case were to be treated as evidence in  all the cases. 
I 3 appears from them  that a two pies share is equal to eight bighas, 
the value of which, calculated at Rg. 80 per bigha, will be about 
Es. 240. lu  confirmation of this the  plaintiff produced two sale- 
deeds, one of 1881, in  which another sharer in this village had sold 
his two and one-th ird  pies share for Rs. 199, and the other of 
M arch, 1884, by which a one and a half pies share of this villagej 
being valued at Rs. 200, was exchanged* I f  I  had. decided the 
case, I  would no t have solely relied upon these deeds, but they  
were confirmatory evidence of the conclusion a t which the Ju d g e  
had arrived from the pattidari statem ents.

I  am therefore o f opinion that there was sufSoient evidence 
before the Ju d g e  to entitle him to come to the conclusion lie did* 
The appeal is dismissed with costs,

B eod huesTj J .—For the reasons stated by the learned Chief 
Justice I  concur with, him 10 dismissing the appeal with costs.
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