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of a mutation of names in the registers would be equivalent to 1837

giving possession. I asked him to point out any law from which ====—=—==

e 2 . .o ooy SaARIR-UN-

such a proposition eould be iuferred, and he failed to do so. The yuses Bz

o »

gift, it appears to me, was porfect as soon 25 the deed was executed , o oo

and handed over with the papers to the donee. The mutation of Ii‘ul‘lzvf\ Bimt

names was merely a thing that would follow on the perfection of  Ssm ox-
" e o . . Missa BIBL

thetitle, and does not in itself in any way go to malke the title or :

form part of the title. In my opinion Abdul Rabman did comply

with all the requirements of the Muhammadan Law by making the

deed and handing it over to his wife. In connection with this, I

may also refer to Baillie’s Digest of Muhammadan Law, p. 517 :—

“The confusion that invalidates a gift is one that is original, not

superverfient, as, for instance, when one las. given the whole of a

thing, and subsequently revokes a balf or other undivided ghare

of ity or a right is established to a half or other undivided share

of it, the gift is not invalidated as to the remainder.” In this

particular case those shaves were definite and uscertained, and did

vot require any further separation than was already effected upon
the death of the sole owner.
Under these circumstances, I think the judgment of the Court
below is right, and the appeal must be dismissed with costs.
Bropuurgr, J.—1 entively coneur with the learned - Chief
Justice in dismissing the appeal with custs.
Appeals dismissed.

Before Mr. Justice Straight and Mr. Justice Brodhusst. 1887
KISHNA RAM (Pramvrirr) v. RAKMINI SEWAK SINGE axnD oTupns Janvary B.

(DEFSNDANTS).*

Joind Wabilily—Contribution— Joint tort-feasors— Misjoinder—Civil
Pracedure Code, s, 44 Rule b,

4An objection to the atfachment and sale of certain immoveable I;roperty, raised
by one who claimed to have purchused the same at a sale in execution of a priot
deerce, was disallowed on the ground that, under the prior Qecree, the rights of one
only of the present judgment-debiors had been sold and purchased by the Ohjep(,or.
In accordanee with this order, two-thirds of the property under attachment were
gold; and the objector thereupon brought a regular suit for a declaration of his
right as a purchaser of the whole property in execution of the prior deerse. ‘To
this suit Ir he impleaded as defeudants the decree-holder and the judgment-debtors,

* Second Appeal No. 244 of 1886 from a decree ofF M, C.. Steinbelt, Esq.,
Districy Judge ot Azamgarh, dated the 15th September, 1885, confirming a dec;ee‘
of Babu \hhal Clmudra Munsif of Azam garh, dated the 19th May, 1885
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The guit wag decreed, and in the reeult the decree-holder alone was compelled to
pay the whole of the costs, Subscquently he brought a suit for contribution in
respect of these costs, making defendants to the suit (i) R, one of his co-defendanty
in the previous suit, personally and as heir of A, who wng another of thoss
co-defendants (i), &, and (iii) S, these two being sued in the character of heirs of 4,

Fleld that imasmneh as the rule preventing onc wrong-docr from claiming
contribation against another was confined to cases where the person sceking relief
must be presnmed to have known that he was acting illegally, and in this case there
was no evidence to show that the plaintifl in attaching and advertizing the properiy
for salec in execution of his decree knew he was doing anillegal act, but the inferences
were all the other way, he was fally entitled in law to maintain the suit, and to
recover from the defendants the proportionate amount of the costs which he had
to pay for them, Merryweather v. Niwan (1), Adamson v. Jarvis (2), izon v,
Fawcus (8), and Suput Singh v, Imrit Tewari (3), referred to.

Held, with reference to a plen of misjoinder within the terms of rule & of
8. 44 of the Civil Procedure Code, that cven if there were misjoinder of partiep,
the first Court, having procceded to trial of tlie suik, and not having rejected the
plaint or returned it for amendnient, oy amended it, should have disposed of it
upon the merits, and found what A's share in the amount paid by the plaintift wag,
and whether assets to that amount had come to the hands of the defendants ag
her heirs.

Tug facts of this case are sufficiently stated, for the purposes
of this report, in the judgment of the Court.

Munshi Sukl, Ram, for the appellant,
Munshi Kasht Prasad, for the respondents.

Srra1eETr and Broopnusst, JJ.—On the 16th September, 1880
Hingn Lal and others sued—(1) Kishna Ram, plaintiff in the
present suit, (2) Rai Rakmini Sewak Singh, (3) Musammat Ati
Knar, (4) Muosammat Rajuat Kuar, for declaration of their right
as auction-purchasers at salo in execution of a decree obtained by
them on the 12th March, 1874, upon a bond made in their favour
by one Ajudhia Prasad Singh, ancestor and manager of the joint
property of himself and Rai Rakmini Sewak Singh, Musammat
Atl Buar, and Musammat Rajuat Koar, On the 28th August,
1874 Kishna Ram, plaintiff in the present suit, got a decroe
on a bond made in bis favour by Ajudhia Prasad Singh, Nar-:
singh Sewak, Musammat Ati Kuar, and Musammat Rajuat
Kuar, and, in execation, advertized for sale four of the immoveable

properties which Hingu Lal and othors had bought in oxecution
(1) 2 Smitk’s T, C., 5th ed.,, p, 456, (2) 4 Bing. 66. ~.° . '
(®) 30 LI, QB 187, (4) LT K5 Cale720.
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of their decree. Consequently these latier persons objected in the
excoution departrment, but their objections were disallowed on ths
17th September, 1879 ; and it being held that only the right of
Ajudhia Prasad Singh had been brought o sule and passed to the

at the sale under the decree of tho 12th of Maveh, 1874, I*Jshm,
Ram was allowed to sell two-thirds, which represented the interests
of Musammats Ati Kuar and Rrjuat Kuar, Ib waswpon the basis
of these last-mentioned fucts and certain %chon taken by Musam-
mats Ati Kuar and Rajuat Kuar in the mutation of names depari-
ment that Hingu Lal and others brought the suit of the 16th
September, 1880, Their claim was decreed by the Subordinats
Judge of Azamgarh, and his decree, with a modification upon the
matter of costs, was upheld by shis Court. In the vesult, Kizhna
Ram was compelled to pay the whole of the costs, amounting to
Rs. 822-5, and he now sues—(1) Rakwmini Sewak BSingh for
himself and as heir of Musammat Atl Kuoar, (2) Bai Narsingh
Sewalk, and (3) Ramanuj Sewal, in the character of h civg of At
Kuar, for two-thirds of that amount, namely, Rs. 548-3-4 and
interest Rs. 101-11-8, or in all Re, 649-15,

The only objections with which we need comcern ourselves in
appoal that were taken by the defendants were—/frsi, that the
claim against the defendants had been misjoined, looking to the
termns of rule  of s. 44 of the Civil Procedure Code 3 and secondly,
that Kishna Ram and the defendants having been jeint tort-feasors
in respect of the matters ont of which the suit of Hingn ILal and
others, and in which the costs were recovered, arose,-he could not
require a contribution from them. The first Court fonnd for the
dofendants on the plea of misjoinder, but did not specifically dispose
of the other questions, and dismissed the suit, The plaintiffs
appealed, and the Judge disposed of the case in these terms :(—“In
this Court the decree in the former suit has been produced, and as
it turns out to have been, as defendants say, for frespass, plaintiff
cannot obtain contribution. Besides this, I agree with the lower
Court that there is misjoinder of defendants.” This is a very
summary and far from satisfactory method of dealing with two
difficalt legal questions, and it has not unnaturally led to an appeal
. to this Codys, The first point to be determined is whether the suit,

‘upon the faets. we have atated lies ; aud next, if it does, whether
30
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it is bad for misjoinder. With regard to the former of these twa
questions, it is, no doubt, a well-known legal truism that * no action
for contribution is maintainable by cne wrong-doer against another,
although the one who claims contribution may have been compelled
to satiéfy the whole damages arising from the tort committed by
them both.”’—Merrpoeather v, Niwan (1),  DBut this rule has
this limitation, that it “is confined to cases where the per-
sons seeking redress must be presumod to have known that he
wus doing an mnlawful act.”-—Best, C. J., in Adamson v. Jervis
(). A ease which illustrates the mothod in which the principle is
to be applicd is that of Dizon v. Fuwous (3), o veference to which is
to be found on page 170 of Bmith's L. G, Adapting if to the
cirenmstances of the present case, it is obvions that there is no
evidence to show that the plaiutiff, in attaching and advortizing
the four villages for sale in execubion of his decree ngainst Ajudhia
Pragad, knew he was doing an illogal act—indeed, the iuferences
arc all the other way. Consequently he was, in our opinion, fully
entitled in law to maintain the present suit, and to recover from
the defendants the proporiionate amount ef the costs which he had
to pay for them—Suput Singh v. fmrit Tewari (4). In using the
term defendants, we mean as against Rakmini Sewak personally
and as heir of Ati Kuar, and against Narsingh Sewak and Ramgruj
Sewalk as heirs of Ati Kuar,

Bs to the second question, even if there was misjoinder of
parties, the Munsif, having proceeded to trial of the suit, and not
having rejected the plaint or returned it for amendient, or amen ded
it, sheuld have dispused of it upon the merits, and found what Ati
Kaar's share in the amonnt paid by the plaintiff was, and whether
asgets to that amount had come to the hands of the defendants ag
ber heirs, As the learned Judge in appeal eventually disposed of
the ease on a preliminary point, wo remuand it to him ander s. 562
of the Code for determination on the merits with advertence to our
remarks. Costs will e costs in the cause.

Cause ‘remﬂndcd{_ '
¢y e Snnth’sL C,bthed; p. 456, (2) 4 Bing, 66, ..
€3) 30 L. J, Q. B, 137, (4) L La B 5 Cale, 1"’8



