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band, the defendant might, with perfect propriety and without
difficulty, have stated his particulars of objections to the plaintiff’s
patent, notwithstanding the prejudicial pleas which he was main-
taining. If the suit had been competently brought, their Lovd-
ships would certainly not have thought it rightto indulge the
defendant with a new trial of the cause, and would have given
jud:qment for the plaintiff, with damages assessed upon a proper
principle. ~ As the case stands, they must humbly advise Her
Majesty that the judgment of the High Court, except in so far as
it reculls the decision of the District Judge, must be reversed, and
the suit dismissed, with costs in both Courts below. The execu~
tors of the defendant, Mr. Petman, will have their costs in the
original and eross appeals. ) :

Appeal allowed,  LDecres reversed. Suit dismissed with costs.

Solicitors for the appellant—Messrs. Barrow and Rogers.

- Solieitors for the respondent—Messrs. Sunderson and Holland,

APPELLATE CIVIL.

Befure Mr, Justice Straight and Mr, Justice Tyrrell,

BHUP SINGH anp Asorusr (PramTirrs) v, ZAIN-UL-ABDIN inp
oTHERS (DEFENDANTS)*

Mortgage—First and second morigages—=Sule of mortgaged property in execution of
money decree obtained by first mortgngee —Effeet on second mortgagee’s rights—
Purchase by one of severel joint mortgagces of morigaged property—Eaxtinguish-
ment of mortyarge debt—Principal and surety ~ Liabilily of surely — Limitation-~
Costs—8uit for sale of mortgaged property.

In Januury, 1866, B obtained a simple money decree ouly in a suit for
enforcement of lien created by a bond executed by the wife of Z, and, at'a sslein
execution of such decree, a 10 biswas share hypothecated in the bond was sold
and purchased by Z, in Noverber 1872, On the 3rd May, 1372 two bonds were
executed in favour of & and H jointly, the first by Zand [ jointly, hypothecating
6} out of the fbove-~ mentioned 10 biswas, and the second by 8, in which the obligor
promised to pay the obligees the amount of the bond given by Z and I in the
event of such amount not being paid by them, and mortgaged certain property - aas
security for such payment by him. In December, 1872 Z gave another bond to 8,
hypothecating the same 10 biswas, and in execution of & decree ohtaived by

+ B upon this bond the 10 biswas were sold and purchased by B himself in 1877, and
in 1883 ware sold by him to D, Subsequently, B and H brought a suit against Z and

7, the joiut obligors under the bond of the 3rd May, 1872, the heirs of their surety

* Firsd Appeul No. 52 of 1884, from u decree of Muulvx Zainsul-abdin, Sub.
m‘dmz\tc Judge of Moradabad, dated the 170h December, 1884;
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8, a purchaser from those heirs of the property mortgaged in the security-bond,
and D, in which they claimed to recover the money due on the bond by sale of the
property mortgaged therein and also by the sale of the property mortgaged in
S's security bond.

Ileld, that inasmuch as B’ decree of January, 1866 was a simple money
decree only, Z's pnrchase thercunder in November, 1872 conhl not be regarded as
operating in defeasance ol the joint bond of the 3rd May, 1872, exccuted by Z and
7, and that the sale of November, 1672, therefove, loft the rights of the parties
wholly unaffeeted guoad that instrament,

Held also, that the effect of B's purchase of the 10 biswas i 1877 upon the
joint bond of the $rd May, 1872 was as effcctnally to extinguish the joint incuw-
brance thereon as if A had been asgocinted with him in buying it; that conse-
quently when B sold the 10 biswas to D in 1833, they were free of all incambrance
under the joint bond ; and that he passed to her a clean title which she could nasert
as a complete answer to the present suit in regard to the 6} biswas, -

Held further, that inasmuch as the bond executed hy 8 was only & gnarantee
for the personal obligation created by the joint bond of Z and 1, and a cause of
action could only accrue as ngalast him n vespeet of the personal defauls of the
joint obligors to pay the bond money, and such default occurred beyond the period
of limitation within which asait to enforee the personal obligation to pay the money
could huve been maintained, it foltowed that, had there beeu o claimi in the plaing
to obtain a decree personally againgt the joint obligors, the plea of limitation by
which such a elaim could have been defented wou!d have been cqually cfiieacious
as regards the heirs of §; but no such claim had been mude, and the obligation of
the surety under bis bond of the 3rd May, 1872, being confined to the personal
default of §, his heirs had been weongly imported into the present liiigation,
which alone songlit to enforee the hypotheeation of the joint boud againgt the
hypotheeated property.

Held also, that one get of costs wns caough for the heirs of § and the pur-
chaser from thew of the property mortgagod in the seeurity-bond, as their defences
were identical, and that /0% costs shonld be calewlated on the value of the 6}
biswas, the deerce of the Court of first instance being modified to this extent.

Ox the 3vd May, 1872, Zain-ul-abdin and Ismail Husain gave
a bond for Rs. 2,000 to Bhnp Singh and ar Dayal Mal, in which
they mortgaged, amongst ot,lmrproperty, a 0} biswas share of a
village calied Tahirpur. On the samo date, Siraj-ud-din Hunsain
gave Bhup Singh and Har Dayal Mal a security-hond, in which he
promised to pay them the amount of the bhound given them by
Zuin-ul-abdin and Ismail Khan, if thoss persons did not pay the
same, and mortgaged a shure in a village called Amirpur Gangu
as security for such payment by him. Bhup Singh and Har Dayal-
Mal now sued Zain-ul-abdin and Ismail Husuin, the objigors oi
the bond of the 8rd May, 1872, the hoirs of Siraj-ud-din Husain;
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ihe surety for those persons, of one Karim Baklish, and one Mu-
sammat Dewa, for Rs. 6,000, the principal and interest due on that
bond. Musammat Dewa was made a defeadant becanse she had
purchased the 6} biswas of Tuhirpur mertgaged in that bond, and
Karim Bakhsh becaunse he had purchased the property mortgaged
in the security-bond. The plaintiffs claimed to recover the money
by the sale of the preperty mortgaged in the bond, and also by the
sale of the property mortgaged in the security-bond.

The lower Conrt (Subordinate Judge of Moradabad) dismsselt
tho suit in respect of the heirs of Siraj-ud-din and the share of
Amirpur Gangu mortgaged in the security-bond, and in respect of
Musamngat Dewa’s 61 biswas of Tahirpur, and decreed the rest of
the claim.

The plaintiffs appealed to the High Court.

The other materiul ficts of the case are stuted in the judgment
of the Court.

Pundit Bishambar Nath, {or the appellants,

Munshi Kushi Prasad, for the respondents,

Sreatgnr and Tynneon, JJ.—~The following are the fuels
material to the determination of -the questions raised by this
appeal t—

On the 19th September, 1563, Musammat “Ulfat-un-nissa, wifo
of Znir-ul-abhding, defendant No. 1, executed a bond in favour of
Bhnp Singh, plaintiff-appellant No. 1, hypotheeating thereby 10
biswas of the village Tuhirpur, which, for convenience, we will call
bond No. 1.

On the 3rd May, 1872, Zain-ul-abdin and his son Ismail Husain
made-a bond for Rs. 2,000 in favour of Bhup Singh and Har
Dayal Maly, plaintiff-appellant No. 2, hypothecating 61 biswas of
Tuhirpur. This®we will call the “joint bond.” On the same date
Siraj-ud-din Husain, the deceased husband of defendant No. 8
executed a surety-boud, guaranteeing Zain-ul-abdin’s payment ot

the principal and interest borrowed, and as securlbv charged cer tam‘

mortgagor rights in mauza Amn’pur Gangu,

On the 2nd December, 1872, Zain-ul-abdin made ariother bondv “
in favour®of Bhup pingh, plaiutiff-appellant. l‘m. 1, in which he -

28

207

1386
T Lty Pt
Buuop Sixgu

.
Zain ur~
ABDIN,



Buore Sixey
Uy
VAR TR I
ABDIN,

THE INDIAN LAW REFORTS. [vor. 1%,

Lypotheealed 10 biswas of Tuhirpur, and this we will eall bond
No. 2

On bond No. 1 Bhup Singlt obfained a deerce on the 16tk
January, 1866, and in excention of it, Iie, on the 20th November,
1872, breught the 10 biswas to sale, and they were bought by
Zain-ul-abdin with money lent him by Bhap Singh.

On bond Ne. 2 Bhnp Singh got a decree ou the 6ih Febraary,
3877, and on the 20th July of the samo year 30 hiswas of Tahirpur
were sold and purchased by Bhup Singh. On tle 1Uh Apeil
1883, Bhup Singhsold those 10 biswas to Muasammat Dowa, defend-
ant-respondent.

The only questions with which we are concorned in the present
appeal relate to G} bhiswas of the 19 biswas of Tahirpurin the
hands of Musammat Dewa, and the vight of the plajntitls to enforee
ilie surety-bond given by Siraj-ud-din against the 10 hiswas of
Amirpur Gangn; and a point as to costs.  As to the former of
these two malters, it may be convenient, first, to consider whab
cffect the sale of the 20th November, 1«‘31:, under bond No, 1 , and
Zain-ul-abdin’s purchase, had upon the joint hond of May, 1872
Now, though the suit of Bhup Singh, in 1866, was for enfurces
ment of the lien created Ly bond No. 1, the decree ho obiained was,
as we read i$, a simple meney-decree, dnd Zain-ul-sbdin’s parchuse
under it therefore cannob be regnrdod as operating in defousanee
of the jolnt bond. We think, therefore, that tho sale of the 20tk
November, 1872, left the rights of the partics wholly una{fssted
quoad that ins .Lrumcnt

It next becomes necessary to consider the cfect of the sale of
the 20th July, 1877, under bond No. 2, and of Bhup Singl’s pur-
chase thereat of the 10 biswas of Tuhirpur upon the joint Lond.

- At that date 61 biswas ont of the 10 biswas wore mndoubjedly snb-

Jject to the charge ereated by the joint bond ; and we do not think
it can seriously be denied that had Bhup bmrrh been the sole oblis
geo of the instrument of the 3rd May, 872, his purchaso in
enforcement of his subsequent cliarge of Lhe 2nd December, 1872
would have satisfied and extinguished the earlior incumbrance.
The question then is, doos the fact of Har Dayal Mal being Jomﬂy :

interested with him under the joint hond alter the p(mtwnP This-
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involves the point of how far one of two joint cbligees is bound, in
regard to the joint rights under a bond, by the acts of the other in
vespect to the joint contract. According to the terms of the
instrument of the 8rd May, 1872, it is clear that the rights of the
two obligees were joint and indivisible, and it cannot be denied
that, in the absence of fraund, had the obligors, or either of them,
paid the whole debt in cash to either of the obligees, such payment
would have satisfied the bond, and could have been successfully
pleaded in answer to any suit brought upon it. We cannot see
that any distinction can properly be drawn between satisfaction
obtained in this way and that secured, as in the present case, under
the circusnstances stated in regard to Bhup Singh’s purchase of
the 20th July, 1877. If, inthe one instance, he can rightly be-
regarded as the agent of his co-obligee, and, as such, binding him~
equally, so is the principle applicable in the other ; and wo have
no hesitation whatever in holding that the effect of Bhup Singh’s
purchase of the 10 biswas of Tahirpur upon the joint bond of the
Srd May, 1872, was as effectually to extinguish the joint incum-
brance thercon as if Har Dayal Mul had been associated with him
in buying it. It follows, as anecessary consoquence, that when
Blhinp Singh sold the 10 biswas to Musammat Dowa on the 11th
April, 1383, they were free of all incumbrance under the joint
bond, and that he passed to her a clean title which she can assert
as a complete answer to the present suit in regard to the 6} biswag
of Tabirpur. We are of opinion, therefore, that as to the first
gnestion raised by this appeal, the Snbordinate Judge was right,
and the centention urged before us fails. '
As to the second point, namely, the Hability of the heirs of
Biraj-nd-din to have the 10 biswas of Amirpur Gangu brought to
sale, it is clear that that document was a guarantee for Zain-ul-ab-
din alone, and far any personal cbligation by him under the joint
bond. The present suit does not scek the enforcement of any such
personal obligation against Zain-ul-abdin, probably for the best of.

all reasons, that any claim of that kind would be barred by limita~ -

tion. Bub the prayer alone is for enforcemont of lien against the

Lypothecated property. The only right Bhup Singh and Har
* Dayal Mal'had against Siraj-ud-din ander his surety-bond was in

respect of the personal default of Zain-ul-abdin to pay' the bond .
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money ; and it was only as to such porsonsl default of their prin-
eipal debtor that a cause of action cm_ﬂd accrue to them as ngainst
the surety. That default, as we have said, ocecurred beyond the
period of limitation within whicl a suit could have been maintained
against Zain-ul-abdin for his personal failure to pay the mouey,
aud, being time-barrod ag to the prineipal debtor, is also barred in
respect of the surety., Whis belng so, had there been a claim in
the plaint to obtain a decreo personally against Zain-ul-abdin, the
plea of limitation by which he could have defeated it wonld have
been cqually efficacious as rogards tho heirs of Siraj-ud-din.  DBat
10 such claim is made in the plaint, and the obligation of the
surety under his bond of the 3rd Mny being confined to the per-
sonal defanlt of Siraj-ud-din. Lis heirs bave been wrongly imported
into the present litigation, which alone secks to enforce tho hypo-
thecation of the joint bond against the hypothecated property.

The only other matter which was incidentally urged by the
appellants’ plender had reference to the question of costs, and as to
this we think there is some room for objection to the Subordinate
Judge’s decrce.  We consider that one set of costs was ennngh for
the heirg of Biraj-ud-din Hasain and the auctien-purchaser {rom
them of Amirpur Gangu, as their defences were identical, and that
with regard to Musammat Dewa, the amount of her costs should
be calenlated on the vulue of the &} biswas of Tahirpur. We
therefore to this extont decree the appeal with costs in proportion,
and modify the decree of the Court below. As to the residue, the
uppeal is dismissed with costs.

Decree modified,

CRIMINAL REVISIONAL.

el et 4

Before Sir John Fdye, Et., Chiet Jusice,
) QUEEN-EMERESS v. RATIAT ALI RITAN,
el Tof 1870 (General Stamp Aety, se. 11,18, 17, 18, 62, 69— Ins trumen! requir iug to
be stamped befure or at Gime of crecution— Non-cancellation of adhesive stamp -~
Sanction v prosecution, '
The first paragraph of s. 11 of the General Stamp Act (1 of 1879} applies td -

enses in which the instrument chargeable with daty wmay be atnmped” after ¢xgeu.
tion, “ -



