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before us is immaterial. We would only refer to the matter to 1886
point out to the Subordinate Judge the almost certain conse- pygaxyy
quence of his mistaken action. NaTa

SHAHA
As the sale had already taken place and been confirmed, the p, v o0
Sub-Judge would have exercised a better discretion if he had Nﬁfo.m
refised to re-sell, and had sent for the assets for distribution in
his Court.

We are unable to hold that the sale by the Munsiff was nulland
void, as it was perfectly regular so far as the facts were known to
the parties concerned and the Mnnsiff himself, The existence
of an attachment by the Subordinate Judge would not in itself
invalidate these proceedings. We accordingly adopt the view
taken in the case cited above and dismiss this appeal with costs.

T. A P. Appeal dismissed.

SMALL CAUSE COURT REFERENCE,

Before Sir Rickard Qarth, Knight, Chief Justice, and M. Justice Wilson, 1888
ANDERSON, WRIGHT axp Co. (Puawrirss) v, KALAGARLA SURJI. Septomder 8.
NARAIN (DereNDaANT.)®

Civil Procedure Code, Adet XIV of 1889, 2. 43—Breaches of ons term in a
eoniract, how sued upon—U0auss of aotion—Coniract.

Per GartH, 0.7 —A claim for the price of goods sold is & cause of action
of a different nature from a clsim for damages for non-scceptimoe of goods
pursuant to a contraot.

Such claims, therefore, although arising under one and the same contract,

may be sued upon separstely, s, 43 of the Cods of Civil Procedure not-
withstanding.

Per Wirsox, J.—Where there is one contract for the purchase of goods,
and the purchaser takes some of the goods, but breaks his o'ontm.ot, in part
by not peying for the goods he takes, and in_part by not taking and paying
for the remainder, and both breaohes ocour before any suit is brought,

the claim of the person suing is one ariging out, of one cguse of action ;.
and the whole claim must be moludetl in one suit.

THaI1S was a reference from the Court of Small Canses.

® 8mall Cause Court Beference No.3 of 1884, made by H, Millet, Esq,
Pirst Judge of the Caleutta Coart of Small Causes.
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 The defendant on the 8th December 1882 entered into a con-
tract with the plaintiffs for the purchase of 10 bales of Turkey red
yarn. In accordance with this contract the defendant in February
1883 took delivery and paid for three of these bales; and on 21st
June 1883 the plaintiffs delivered to the defendant four other bales.
On the 14th August 1883, the plaintiffs sued the defendant
in the Small Cause Court to recover Rs. 166-10-8 a3 damages by
reason of the failure of the defendant to take delivery of three bales °
under the contract, and on the 9th January 1884 obtained a decrea
for thissum. On the 11th January 1884, the plaintiffs brought
the present suit against the defendant to recover payment for
the sum due for the four bales delivered to the defendant on the
1st June 1883 and which remained unpaid for.

The defendant contested the suit on the merits, and also con-
tended that the plaint was bad, inasmuch as it made no mention
of the three bales sued for on the 14th August 1883 ; and that
under & 43 of the Code of Civil Procedurs, the suit was not
maintainahle inasmuch as the plaintiffs should have included in
their former suit the claim now made in the present suit.

The Jlearned Judge of the Small Canse Court decided that the
legal defences raised by the defendant could not be supported,
and that the case ought to proceed on the merits ; but inasmuch as
both parties were desirous, whatever the effect of the learned
Judge’s decision might be,to have the legal questions referred to
the High Court, he refrained from giving a decision on the merits
and referred the following questions to the High Court :—

(1) Whether the plaint is bad and ought to be rejected, in 80
far as it makes no reference to the three bales, the balance of the
ten hales under the contract sued upon ?

2) Whether having reference to 8. 48 of the Code of Civil
Procedure, and the fact that the plaintitfs had already obtained a
decree in respect of some of the goods sold, under the same
contract as that now sued on, the present suit is maintainable ? .

Mr. Henderson who appeared for the plaintiffs on the reference,
contended that the claim in the two suits was of a totally different
character although arising out of the same contract, and that
this latter fact did not make them one and the same cause of
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nction, and cited Grimbly v. Aykroyd (1) and Wickham

v. Lea (2). The first question referred was abandoned.

Mr. Gasper for the defendant cited Taruck Chunder Mookerjee v-
Panchu Mokini Debya (8), Debi Dial Singh v. Ajaidb Singh (4),
Sheo Sunkur Sahoy v. Hridoy Narain (8), and Shafkatunissa
v. Shib Sakhai (8).

The opinions of the Court were as follows :—

GartE, C.J.—The questionreferred to usin this case is, whether
having regard to 8. 43 of the Code this suit is maintainable. The
facts are these :

On the 8th of December 1882 the defendant contracted with
the plaintiffs to purchase from them 10 bales of Turkey red yarn
at a certain price,

In February 1888 three of these bales were delivered and paid
for.

On the 21st of June 1883 the plaintiffs say that they delivered

four more bales, and this action is brought for Rs. 1,633-8-0
being the contract price of those bales.
* On the 14th of August 1888 the plaintiffs sued the defendant
to recover Rs. 166-10-3 as damages for the non-acceptance by
the defendant of the remaining three bales, and on the 9th of
January 1884, they obtained a decree for that sum,

On the 11th of January 1884 the present suit was brought.

A preliminary objection was taken, that the Court had no right
to entertain the suit, inasmuch as the plaintiffs’ present claim, and
the claim in their former suit constituted the same cause of action,

The learned Judge in the Court below was of opinion that the
objection was not valid, but he referred the question to this Court
before trying the case upon its merits.

I think that the learned Judge is right,

I have always considered that a claim for the price of goods
sold, which is essentially a claim for # debt, is a cause of action
of o different nature from a cla,un for ¢ompensa.mon for not a.ccept»
mg goods pursuant to contract, which is -eséentially a cla.lm for

(1) 1 Exch,,479;17L.J. N. B, Ex, 167. (4) I.L,'R., 8 AlL, 543,

(2) 12Q. B, 521, ~ (5) IL.R,9 Cale,143,
(3) L L.R, 6Cdle, 791 . (6) L.L.B,4AL, 1T,
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damages. The two claims appear to me to be of & totally different
nature, and the fact of their arising under the same contract does
not change their nature, or make them one and the same cause
of action.

Claims by a shipowner for freight, and for not loading s ship
pursuant to contract, constantly arise under the same charter party,
but it could hardly be contended that the two claims would there-
fore constitute one cause of action.

No doubt claims under the same contract for several instal-
ments of the same remt, or for several instalments of the same
promiseory mote have been held over and over again (under
8. 43) to be claims for the same cause of action (see the cases of
Taruck Clunder Mookerjee v. Panchu Mohims Debya (1), Sheo
Sunkur Sahoy v. Hridoy Narain (2) and Mackintoshv. Gill (8).

The claims in these cases are not only of the same nature but
are virtually for instalments of the same debt or obligation ; and
the illustration given in s, 43 seems to me to show that these are
the sort of cases to which the section is intended to apply.

Under s. 63 of the English County Court Act (9 & 10 Viet.
c. 95) the Courts have gone further and have held that several
debts of the same nature, though strictly speaking arising out of
geveral contracts, form part of the same cause of action when
they are of the same nature, and arise out of the same course of
dealing, as for instance, claims upon a tradesman’s bill where al-
though each item of the account may have accrued due at a differ-
ent time the whole bill has been treated by the parties as one
entire claim [See Grimbly v. Aykroyd (4)]

But where the several debts included in the account are not of
the same nature, as for instance, where one item of an account
is for the"price of a horse and another is for remt, and ancther
for goods sold, there it has been held that several suits may
be brought in the County Court, although the claims might
in’ the superior Court have all been included in an indebitatus
count., (See Neale v. Ellis (5), and Kimpton v. Willey (6)

(1( L L. R, 6 Cale, 791, (2) L. L. R, 9 Calo,, 143. (3) 12B.L. R, 37.
(4) 1 Exoh, 479; 17 L. J. N, 8, Ex. 157,
%) 1D.&L, 163,
(6) 1 L.M &P, 280; 18L,J, C, P. 269,



VOL. XIL] CALCUTTA SERIES.

The case of Brunskill v. Powell (1) is a very remarkable illustra-
tion of this distinction. There the plaintiff, a publican, had been
in the habit of supplying the defendant from time to time with
liquors, and also with small sums of money as he required them
and he had sent in to the defendant one entire account showing
what sums were due for liquors, and what for money lent. As the
defendant did not pay, the plaintiff sued him in the County Court,
first in one suit for the liquors, and afterwards in another suit for
the money lent. It was held by the Court of Exchequer that
the claimsfor liquors and for money lent, although, undoubtedly,
they might, in the superior Court, have been included under
one count, did not constitute one cause of action, and that the
plaintiff was at liberty to bring separate suits.

1 have looked very carefully through the English authorities,

but in vain, for any case, which would, either directly or
indirectly, favor the defendant’s view of this question.

Inthe case of Grimbly v. Aykroyd above cited, Chief Baron
Pollock takes some pains to point out the inconvenience on the one
hand of construing the words “ cause of action” to mean ¢ cause
of action on one separaie contract,” and on the other hand of
construing them so as to include “all contracts executed” which
could be sued for in one indebitatus count. But it never has
been suggested in England, so far as I am aware, that a claim
upon an executed contract, such as a debt, is the same cause
of action as a claim upon an executory contract for damages.

The Court of Exchequer a.ccordingiy held in the case I have
just mentioned that s 63 of the Act did apply to the cases
of tradesman’s bills (such as that with which they were then.
dealing) “in which one item is connected with a.nother in this
sense, that the dealing is not intemded to terminate with one
contract, but to be continuous, so that.one item if not paid shall
he united to another and form one entire demand.

I quite admit that in actions founded on contra.ct the most
diverse causes of action xmght, under ‘the English system of
pleading, have formed the subject of one and the same special
count ; but it was never suggested on that.account, that these

(1) 1 L.M. &P, 560 ; 19 L. J. Ex. 363,
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1885  diverse claims could be considered in any sense the same cause of
Awpensox, Sction. . . -
VX;};GSE. Thus in an action upon a lease, claims might have been made
v, in the same count, .
KAE%‘:::M 1st, for rent; 2nd, for not repairing the demised premises;
NARAIN. 3., for not paying rates and taxes; 4th, for not insuring the
premises from fire ; and 5th, for improperly cutting down trees,

But no one ever heard, so far as I am aware, of any two
of these claims being considered as one cause of action.

. I have looked through all the reported cases that I could finds
and all the English as well as Indian Digests, for any authority
that a clatm for debt and a claim for damages, though arising
out of the same contract, has ever becn considered as the same
cause of action, but I have found none; and I believe that this
is the first occasion on which such a proposition has ever been
suggested.

The real principle, as it seems to me, which runs through all
cases is that, if the several itema which make up the claim
are of the sgme nature and form part of the same course of
dealing, so as to pass wnder the same description and form part
of one tramsaction they must be considered as one cause of action
and must be joined in one suit though they may have arisen out of
several contracts.

But claims which are diverse in character, which do not answer
the same description, and which would require a different class
of evidence to support them, may be made the subject of differ-'

" ent suits though they may arise out of the same contract.

And I feel very strongly that the introduction of any mew
principle upon this subject, which has never been recognised
by the Courts, may place numbers of suitors in a very unjust
position. The present case, in my opinion, forms a very forcible
illustration of the extreme injustice which might be done by in~
terpreting the rule contained in 5. 48 so as to compel & plaintiff
to include in one suit a claim for debt, and & claim for da.ma.ges.‘

The first suit, brought by the plaintiff for damages for not
accepting the three last bales, depended upon different considers~
tions, and required different evidence to support it from that
which would be necessary to support the present elaim,
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In the former case he could only recover by way of damages
the difference between the contract price of the bales and their
market - price at the time when the contract was broken ; and the
sum which he actually recovered as damages in that suit was
Rs. 166-10-3.

In the present case he would only have to prove the fact of the
delivery of the four bales. Their price Rs, 1,683-8-0 would
he ascertained by the contract and if the objection now taken
were to be allowed, the defendant would get the four bales for
nothing, and the plaintiffs, although guilty of no fraud, and having
acted in bringing this sujt entirely within the principle that
has hitherto been recognised by the Courts, would be losers of no
less & sum than Rs. 1,683-8-0.

The object of these technical rules, as I consider, is to prevent
unnecessary litigation, by obliging parties, so far as may be con-
gistent with justice and convenience, to include all their claims
of one nature in one suit. In order to effect this good object,
suitors are deprived of rights, to which they would otherwise be
entitled under the general law;and I think we should be very
careful, in carrying out such rules to confine their scope and
construction within certain recognised limits and principles so
as not to take suitors unfairly by surprise, and to do as little
injustice as possible in individual cases.

It seems to me that if we were to allow the present objection
to prevail, we should be acting without precedent, and we should
be transgressing limits and principles which are now tolerably
well known, and by which Courts of law have hitherto during
a period of some 25 or 30 years been guided, If in this or any
other case a Court of law may consider that a plaintiff has been
guilty of improper conduct in bringing two suits instead of one,
(although his doing so may not smount to- & breich of the rule
laid down in s. 48), the Court would, in my. opiuion, ach
quite rightly in showing its sense of such impropriety by depiivs
ing the plaintiff of the whols or & portion - of- hia costs.

But to extend the application of s 48 beyond what lias hitherto
been recognised as its legitimate scope, would not only in my
opinion do a grievous wrong to the plaintiffs in the present instance
but would be productive of serious uncertainty in the future.
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1888 WiLsoN, J—The facts upon which the questions referred to us
avoensow, in this case arise are very short. .
WaIGHT  (On the 8th December 1882 a contract Was entered into where-
ANRD GO,

. by the plaintiffs agreed to sell and the defendant agreed to buy

it ten bales of Turkey red yarn at a certain price. It is not

NABAIN. oioted in the case when the price was payable, but during the
argument the contract was referred to, and counsel on hoth
sides agreed that it was forty-five days after delivery.

In February 1883 the defendant took delivery of three bales
and paid for them. The plaintiffs allege in the present suit
that on the 21st June the defendant took delivery of four bales
more, but has not paid for them. The remaining three bales
the defendant did not take, and on the 14th August 1883 the
plaintiffs sued the defendant in the Small Cause Court for damages
for not taking them. On the 9th January 1884 the plaintiffs
recovered a decree for damages in that suit.

The defendant applied for a new trial, but his application on
the 9th February was dismissed for default.

On the 11th January 1884 the plaintiffs commenced this suit
in which they claim the price of the four bales said to have been
delivered on the 21st June 1883.

The main question referred to us is whether, having regard
tos. 43 of the Code of Civil Procedure, this suit-is maintain-
able. That section says: “Every suit shall ivclude the whele
of the elaum which the plaintiff is entitled to make in respect
of the cause of action. If a plaintiff omit to sue in respect
of any portion of his claim he shall not afterwards sue in
respect of the portion so omitted,” and the question we have
to answer may be shortly stated thus:—Where there is one
contract for the purchase of goods, and the purchaser takes
sume of the goods, but breaks. his contract, in part by,
not paying for the goods he takes, and in part by not
taking and paying for the remainder, and both breaches ogour
before any suit is brought, is his claim a claim in respect of
one cause of action, so that he must include the whole in one
suit, or may he at his pleasure bring two separate suits?

I think the whole claim arises out of one cause of action
within the meaning of s 43 and that only one suit will lis
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The expression “cause of action” is one frequently used in 1885
legislation and not always with the same exact meaning. In Awpmmsow,
ome sense every breach of & contract is a separate cause of action, ,TErSAT
But the illustration to 5. 43 shows that the framers have not here . ALARARLA
used the expression in this sense. That illustrationis: “4 lets a Suvrn-
house to B at a yearly reat of Rs. 1,200, The rent for NARALN.
the whole of the years 1881 and 1882 is due and unpaid,
A sues B only for the rent due for 1882 ; 4 shall not after-
wards sue B for the rent due for 1881"; and following
the principle embodied in that illustration it was held
in Taruck Chunder Mookerjee v. Panchu Mohini Debya (1);
that where two years' rent are due and the landlord sues
for the first year's renf, he cannot afterwards sue for the
second. In Sheo Sunkur Sahoy v. Hridoy Narain (2), this case
was approved and followed.

In Mackintosh v. Gill (8), a note was made payable by instal-
ments, and two instalments being due, it was held under s. 84
of Act IX of 1850 (the terms of which so far as material
were substantially the same as those of the section before us),
that two actions could not be brought. In the course of the
argument Couch, C.J,, is reported to have stated the rule thus:—

“When, as in this case, there is a single contract and several
breaches, all the breaches must be included in one action.”

The same expression “cause of action” has been used in
the successive Acts relating to the jurisdiction of County
Courts in England in the sections forbidding the splitting of
claims so as to bring them within the inferior jurisdiction,
or multiply suits. Under these sections it has several times
been held that “cause of action” is not limited even to* claims
arising upon ome contract, but may include claims upon
several contracts, prov1ded they form part of & continuotis
cowrse of 'dealing, as in the case of goods supplied from’
‘time to time by a tradesman toa customer though not other- -
wise—Grimbly v. Aykroyd (4); Kimpton'v. Willey (5); Bruns-

(1) L L. B, 6 Culc., T9L (® L L. B, 9 Oals, 148,

(3) 12 B. L. R, 7.
(6 17L. 3. . 8. Ex, 187;1 Bxch. 479.
(5) 19 L, J. N.S.C.P.269; 1 L M. & P, 280,
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1886 killv. Powell (1); and a like construction was put upon
“swpemsos, the same words in another but somewhat analogous section
WRIGET in Wood, v. Perry (2); and Bonsey v. Wordsworth (3).
o. I wish to guard against oxpressing any opinion wider than
e WA s nocessary for the purposes of this case. It is enough to
NABAIR.  opy that, in my opinion, where there are two breaches of one
term in one contract, and both occur before any suib is brought,
the cause of action within the meaning of s 43 isthe non-
performance of the promise, and only one suit will lie. In this
case I think the cause of action is that the defendant contracted
to take and pay for ten bales of yarn and failed to do so. I should
therefore answer the second question in the negative.
The point raised by the first question was abandoned on
the argument before us. That question should be answered
in the negative,

T. A P.

Attorneys for plaintiffs: Messrs, Morgan & Co.
Attorney for defendant: Baboo V. C. Bose.

APPELLATE CIVIL,

Before My, Justice Tottenham and iy, Justice Ghose.
aptﬁ%zr 11, BACHHA JHA AxD ANOTHER (TwO OF THE DEFENDANTS) 2. JUGMON JHA
AND OTHERS (PLAINTIFFS) AND OTHERS (DEFENDANTS, )¥
Hindu Law—Stridhan—Mithila Law—Succsssion.
The stridhan property of & widow, governed by the Mithila law and

married in one of the approved forms of marminge, goes to her husbend's
brother’s Son in preference to her sister’s son,

In this case the plaintiffs sought to obtain possession of certain
property left by one Choona Ojhain, deceased, which they alleged
had formed portion of the estate of her late husband, and
which had been taken possession of by the defendants.

* Appeal from Originel Decres No, 202 of 1884, ogainst the decree ‘of
J. Pratt, Baq,, Distriot Judge of Purnesh, dated the 28rd of April 1884

(1)19 L. J. N. 8., Bx., 868 ; 1 L. M. & P., 550.

(2) 18 L. J.N. 8. Ex. 161; 6 D, & L. 194 ; 3 Exoh. 442,
(3) 26 L. J. N, 8. 0, P, 205,



