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MISCELLANEOUS CLVIL.

O

Befoie 8ir John Ldye, Kt Chicf Justice, Alr, Justice Oldfield und Jir, Justice
Drodhurst.

In it Marrat o tap WEST HOPETOWN Tsa Company, Liviten,

Conpany— Windin g up—Transfer of winding up from Disirict Court to High Court~—
Act V4 of 1832 (Judiun Compunies det) s, 219—-vil Frocedure Code, ss’
GL7—8taf. 24 and 25 Vie, (Hligh Courts Bet) ¢, 104 9. 15~ Letters Patent; s. 3~.
Creditor’s vakd acting as liguidutor— Practice—Barrister or Pleuder appearing
ag litigant in person,

There ia nothing in the Indian Cempanies Act (VI of 1882) or the High

- Courts Ach (24 and 25 Vie. e, 104) or the Letters Patent, which prevents the High

“ouvt from ealling for the reentd of the procecdings in the winding up of 2 com-

pruy uader the Companies Act, and translerring those proceedings t€ its own fila,
Such a power is given to the High Court by s, 617 read with 8. 25 of the Cieil
Procedure Codea.

Where, in the procccdings in the winding np of a company nnder Act VIof
1882, an order was pussed admitéing the proof of a particnlar ereditor of the com-
pany before any Lignidator had heen appointed,— feld, that this was an irregulariiy
which by itself would justify the High Court in sending [or the record.

Where the Diuh'i('i‘ Judire condacting the proeeedings in the winding up of o
company snder Avb VI of 1882 had, after receiving notice of lenmsmn by tho
High Cuurt of a petition for transfer of those proccediugs to its own file, drafted
and placed upon the record an urzlvr which i6 might have been difliealt for him to
r ""“‘Lﬂél&i,'f the matter m'nu came hefore him, andﬁ

where the ecase appearcd to ba

nne m whieh serious q\wmmw\ of Taw weie likely to'urise which it wounld probably

])L ditiiewls_to digeuss adeqaately in the Disteiet” COUTS, “in the ahsence of the
anthorities upon the subjeet and (my rales framed by the High Cowet for denling
with windlings p under the Aef, and the ease was of a kind which would prolibly
eome before the THEh Court tna variety of appeals from orders bronghd by one
side or the other,—held that, under these cireumstances, the case was a prope

ane for the exoveine of At High Court’s juvisdiction by calling up the windipe up
- 7 : 12 L
procecdings to its own flie,

A peraon who s been appointed lignidatar of a eompany, ought nof, after
auch appointment, to continne to ack ws vakil of a creditor whose right teo prove
againsl fhe company is iu dispute in ghe lignidation,

In casos where a Barrister or Pleuler appetrs hefore the Conrd as a litigant
in person, he mast not address the Court from the advocntes’ tabla or in robes,

but from the sawe place and in the same way as any utdinary member of the
public.

Tmis was a petition by ©. J, Vansittart, H, D. Vamxttart
- R, Vansittart, K, T. Vansittart, and I, L. Walsh, in which it wa

seb forth that on the 11th Mareh, 18 384, the Delhi ant M‘:‘&yl.g}*x
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Bank, a creditor of the West Hopetown Tea Company, Limited,
applied to have the said Company wound up under the [ndian
Companies Act (VI of 1882); that on the Gth July, 18886, the
Officiul Tiquidator of the Company applied to have the petitioners,
together with certain other persons named, declared contributories
to the Company’s assets ; and that the application was pending in
the Court of the District Judge of Sabdranpur. The prayer of the
petitioner was that the High Court wonld remove the proceedings
from the District Court to its own file, the chief grounds stated
being that the case involved intricate questlons of an, in dealing
with which the District Court would not have the assistance of any
rules framed by the Hinh Court ender Act VI of 1852, and would
probubly® not have access M&I_ﬂhoums on_ the
subject, and that at Sahdranpur the petitioners would be tmable te
obtain the services of counsel, as the only counsel practising there
would be required as a witness.

The Hon. T. Conlan, Mr. C. II. Hill, and My. H. Vansittart, for
the petitioners.

Mr, W. Quarry, the Offcial Liquidator, appeared in parson to
oppose the petition. He appeared in robes as a pleader of the
High Court, and addressed the Court from the Bar

During the coursc of the argnment, Edge, C. J., addressing
Mr. Quarry, said that, in folure, in cas:s where a barrister or
pleader appeared before the Court as a litigant in person, he must
not address the Court from the advocates’ table or in robes, but
from the same place and in the same way as apy or dinary mem-
ber of the public.  This was the universal practice in England and
Ireland, and it should be followed here. Upon this oceasion, how-
over, Mr. Quarry mwht coutmuo as he had bemm.

" The facts of the cwse are sufficiently stated in the judgment of
Edge, C.J. *

FioeE, C. J—This is a petition on behalf of the persons on thae
list of contributories of the West Eopetown Tea Company now in
lxqmdatmn in the Court of the District Judge of S‘Lhm(mpur, ask-

ing us §o eall up the record in the winding up of the wmpany‘

" from  Mr. ‘Benson’s Court, and to proceed with the case here. " A

p_w&:mlax y ebjection has been taken by Mr. Qr\earry, the. Liquida=
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1886 ——tor, that this Court has no power to call up the record and trans-
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fer the winding up proccedings fo ils own file, Ilis main conten-
tion is that the Indian Companies Act (VI of 1882) is itself a
Procedure Code, which must be fullowed in the winding up of
companies, and implicdly excludes any other procedure, and pre-
vents this Court from exercising the power of interferencs it pos-
sesses in other eases, otherwise than by way of appeal. Ilo argnes
that this must bo the infercnee from n 219 of the Act, bacause
thatl section cxpressly gives power to the High Court to transfer
ihe Willdil:gﬂ up from one District Court to another ; and he con-
tends that this is by inplication a negation of the power to truns-
fer such cases from the District Counrts to this Court. ‘1' must say
that I am unable to follow this contention.  The sectionwas pro-
bably intended to be enabling, but unless there is something in
the Act which expressly limits the control which this Court was
obviously intended to exercise in the intercsts of justico over the
Subordinate Courts, we ought not to infer from a section enabling
transfers from one Subordinate Court to enother, that this Conrt
has no power to transfor cases from those Conrts toitselfl T asked
Mr. Quarry if he could puint oub any provision in the Act which
distinetly probibits us from exercising this jurisdiction, but he
failed to do so.  The question is, there being nothing in the Com-
panies Act to prevent us, have we power nnder the Letters Patent,
or the High Courts Act, or the Civil Irocedure Code, to accedo
to the prayer of the petition ? I do not think jf necessary to
consider whether wo liuwve such a power under s, 15 of the High
Courts Act, or 5. 9 of the Letters Patent, though, if-a case should
arise in which it wnas necessary to do so, 1 should requiro very
strong argument to convinee me that the word “suil” in the latter
provision should not bo construed in the broadest possible sonse,
10 as to provide against any possible miscarriage of justice. Ibis
pot necessary, however, to consider either of those provisions,
because 8. 647 of the Civil Procedure Code makes applieable to all
miscellaneous proceedings not specilically provided for the general
procedure prescribed by the Code for suits and appeals, Now, in
thig view of the matter, which has before now been held by this
Court, 1 am of opinion that s. 25 of the Codo is applicablo to cases
of winding up companies, and that we have under thaf gowieu
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ample power to call up such proceedings and transfer them to the
file of this Court. The only question therefore is whether we
ought to exercise this power in the present case. In the observa-
tions which I am about to make, I wish it to be distinctly under-
stood that the last thing I should be disposed to do would be to
cast any reflection upon Mr. Benson. It is not Lecause we have
any doubt as to his capability and integrity, ov that he wonld bring
his best judgment to bear upon the matters befors him, that we
propose to remnve the proceedings to this Court. I say this to pre-
vent any possible misapprehension on the part of Mr, Benson or any
other person. Let us consider how the case stands. It arises out
-of the winding up of the West Hopetown Tea Company. "he
applicatién for winding up was made early in March, 1886, and it
was signed by Mr. Quarry as vakil for the Delhi and Loundon
Bank. After this application, and Isuppose after some preliminary
order had been.made, an application was made on behalf of the
Bank for the appointment of Mr, Quarry as liquidator of the Com-
pany. It appears that at a meeting at which some of the contri-
butories were present, and I suppose some of the creditors were
represented, and at which Mr. Quarry wasin the chair, his appoint-
ment as liquidator was proposed, and he was in fact appointed by
tbe meeting. I presome that this appointment was sanctioned by
Mr. Benson. So far 1 see no objection to anything that was done.
Mr. Quarry might, if he chose to do so, have ceased to represent
the Bank as its advocate, and it was perfectly open to him to
act as liquidator of the Company. DBut after his appointment as
liquidator, hetill continued to act as the Dank’s vakil. T inake
no suggestion against his integiity or his intention to do justice to
his client and to those whom lie represented in his capacity as
liquidator. I desire to treat this matter as a dry legal question
between, A and I3, and to make no imputation upon Mr. Quarey
Bot we find as a fact that after his appointment as liguidator he
still acted as vakil of the principal creditor whose debt was in
dispute in the liquidation. As I understand, the amount of the

debt may not be in dispute, but whether this pftrticulafcredi’tol‘«
is entigled to prove against the Company or not, isa questlon as to.
which there is a contention inlaw. For my own- pqrt T éannot

mand how any litnﬂdatqr,, no matter ‘hqwjhonestly disposed
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he may be—and T assume Mr. Quarry’s cowplete bond fides—
can possibly do his duty to a client who is claiming to rank on
the estate as a creditor, and at the same time to do his duty to the
estate and the contributories—the other creditors—when his
client’s claim to ranl as a creditor isin dispute. 1 do not under~
stand how he can put forward his client’s proof, and then
administer even-handed justice by admitting in his eapacily of
liquidator the proof which he put forward in his capacity of

wvakil, The position is an anomalous one, which ought to be avoidoed.
‘It appears from tho statement made by Mr. Quarry that, before any

liquidator was appointed, the proof of the Bank was admitted, T
do not undorstand ander what law the order by which {his was done

could have been nnulo, and 1t v ras, I think, an irrecularity ‘which by
MMMM = >

itself would justily this Cowrt in ealling for the record 5 but further,

after notice of this petition went to the District Counrt, the Judee,

who is an officer for whom I entertain the greatest respoct, drafted

an ordel, for which he gave several reasons, and_placed it upon pon the

file of the proceedings. /lmuvoh ascertain or cven surmise the

Judge’s object in taking this stop.g 1t muy have been that he

wanted to keep a record of the matter for himself in the event of

the case coming back to Lim while it was still fresh in his recollee-
st A =TS

e -
tiog, but I think that he committed an error in judgment in Ppsse .

ing an ofder after he had nolice that proceedings had been mI\.un,

L uCh Le
andad boen to some extent sanchioned, by this Court for tha

removal of the winding up from his Court. | This circuamstance
would not affect my mind in any way, becanse 1 have perfoct con-
fidence in M. Benson; but it may have weight in $his manner—
that Mr. Benson has made an order which it might be diflicult for
him fo reconsider if the matter again came bolore Jum. ! Aeain,
WOM from the statement which Tias heen made by thelearncd
counsel for the pefitioners, that this case is one in which sarions
questions of law are likely to ariso, which it would probably be
dlfﬁcult to discuss adequately ab Sahdranpur in the absence of the
authorities upon the subject to which they relate. Mr. Benson might
perhaps not have an opportunity of consulting these anthorities,
and the case appears to ma to be one which, even if ho procosded
to deal with it, would in all probability nltimately come before this
Court in a variety of appeals from orders brought by oufe-sidaoy
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the other. Moreover, this Court has not framed sny rules, such as
those framed by other High Courts, for dealing with windings up
under the Companics Act, no doubt because such proceedings are
not very frequent in this part of the country. This again might
leave the Judge in a position of some difficalty in dealing with

many of the applications that might come before him. The case

is of a kind which is perhups unfumiliar _to most of the District

Judges, and mvolves in its earliegt stages ihio question whether the
principal ereditor is entitled to prove against the estate, and other

sevious questions of law, Under these circumstances 1 am of

opinion that this is a proper case for the exercise of our jurisdic-

tion by ealling up the winding vp proceedings to the file of this

Conrt, and we order accordingly, Costs will be paid out of the

estate. '
OLprivln, J.—1 am of the same opinion,

Bropsunsy, J.—1 also concur.
Application allowed.

APPELLATE CIVIL.

Before Mr. Justice Oldficld and Mir. Justice Eradhuyse.
RADHA PRASAD SINGU (Pramnnrer) v. JUGAL DAS (Drrsxpavt).®

Lawd-holder and tenant— Deternination of vent by Settlement Qfficer—Suit for arreass
of reni for period prior to order—Jurisdiction in such suit to determone rent for
such perjod—Civl and Revenue Courts — Aet XIX of 1873 (N~ . P, Land
Rovenue Act) ss, 72, 77—det X11 of 1881 (N.-W, P, Rent det), s. 95 (1),

The jurisdiction to determine or fix rent payable by a tenant is given exelne
sively to the BRevenue Courf, either by order of the settlement cfﬁder, or by
applicativn-under 8. 95(4) of the N-W. P. Rent Act (XII of 18%1); and such rent
eannot be deteymined in & suit by a landholder for arrears of rent in the Revenue
Court, in which theappeal lics to the District Judge or High Court.

In March, 1884, the rent payable by an'occupancy-tenant was fixed by the
seltlement officer*under s, 72 of Act XIX of 1878 (N.-W. P. Land Revenue
Act). In 1885, the landholder brought a suit to recover from the tenant arrears
of rent at the rate so fixed for o period antecedent to the settlement officer’s
order, as vell as for the period sobsequent thereto. The lower appellate Court
dismissed the claim for reut prior to the Ist July, 1884, and decreed such as was
dne subﬁe.quenﬂy to that date, but without interest. :

‘ * Becond Appeal No. 171 of 1886 from a decree of Gt J. Nicholls, Esq., Dis-

trict Judoe #f Ghazpur, dated the 29th. September. 1884, modifying a dderee of
Mum‘s"ﬁfﬁuunl“m Lini, Assigtant Collector of Balila, dated the 24th April, 1885,
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