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I'concur with tha learned Chief Justice in decreeing this appeal
with costs.

Appeal allowed.

Before Sir Juha Edge, K¢, Clief Justice, Mr. Jusiive Qldfield und Mr. Fustice
Brodiurst.
GANGIA (PeniTionsr) v, RANGI SINGH (fGoomcron.)®
Aot KEVIL of 1060 5, 6~Grant of certificnte by District Courtem Petition lo H{g/’a-
Court by objector for fresk certiyicals —Supcrsession of certificate granted by
District Court,

8. 6 0f At XEVIL of 1850 centemplates two different procecdings which
mpy avise under different circumstances. One of these proceedings is an appeal,
which bas (1% offect of suspending the “ gransing,” i.e., the fssaing of the certifi-
eabe ; and thy intention of the Legisiature was that, upon an adverse ordor boing
made, the person objecting to it might therempon appeal, and the effect of thia
would be to oblige the Distriet Judge to bold his hand, and nol to issue the eerti~
ficate until the decivion of the eppenl. The other proceeding is by way of peti«
tion to the High Court, afeer the certificate has been granted by the Diatries
Court, to grant a fresh certifisate in supersession of the first; 2ud the latber por-
sion of 8, 6 shows that the person who obtaing the fresh certificate need not be tha
peteon who obtained she first, and there is nothing to limit the powers of the
Court on petition tn grant o fresh certificate to any pérson, ineludiug the person
who opposed the granting of the original certificate, who may prove himself entis
tied thereto, or to coniine the exercise of snch powers to caees where the first certi-
fieate was defective in form.

Trig was an application to the High Court under s, 6 of Act
ZXVIL cf 1860 for the grant of a certificate for the collection of
the debts due to a deceased person in supersession of a certificate
granted by the District Judge of Mirzapur. The facts are suffici-
ently stated in the judgments of the Court.

Lala Juala Prasad for the petitioner.

Munshi Hanuman Prasad for the opposite party.

OLf)FIELD, J.~—The matter before us relates to tha grant of &
cortificate for collection of debts under Act HXVII of 1860.
There were two parties who applied, namely, Musammat Gangis,
‘the petitioner before ug, and Rangi Bingh, the regpondent. The
Court below refused to grant a certificate to the petitioner, and
Jgranted®it to the respondent. Musammat Gangia has'lﬁled an”®

[

" * Apslieation No, 172 of 1886 under 5. & of Aet XXVII of 1860, forsuper-
“segattn of cersificate granted by W. T, Martin, Esq:, Dwstriet Judge of divaapur,
dated the 7th July, 1886, : :
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application, tho object of which is to sel avide the order granting
to Rangi a certificato 2nd to ohiain a cerdificuls hersolf,

A preliminary ohjection has been wiasl on the pard of the

respondent that this Court luw no jurisdiction to entertain the
petition.  In my opinion the objection is valid.  The provision
in Aet EXVIL of 1880, upon which the pefitionor rolios, 18 that
contained in 3, 6. By that provision, the geauiing of cortiGeato
“may be suspended by an appeal to the Fade oty which Gourl

may deelare the party to whom the corvlifivaty should he granted,
or may divect such fucther procoodings for thw investigniion of the
title as it shall think Hf,  "The Coveb wny whio upon polition, alter

-5 vy
a certificate shall hiave boon granted by the ,ﬁ;)};i,:t,,;’irni; Coiert,

LEERY

crand
a frosh cortificato in suporsession of

District Courd,”

W eorbifionts orantad by the

fes]

Thus thore are two sonraos of progedure-—{mt, by appoal
hefore the certificnto is geantod by tho Disleiet Courty with & view.

. & e - g |
to obtaining this Court’s order that tho grant of o cwriifioars chall

bo suspendod pending tho order of this TUourt ; and secnndly, by
petition after cortificate is granted, with a view of thin Coeuri’s
sranting & corfificate in supersession of that gronted by the
=] o J

iriet Court, It is cloar that tho objost of the presond
not an appeal of the nntn

Dig.

potition is
va ailuded toin s 6, nor, in my oninlon, can
the applicant sncceed by a potition sueh as is oo

mplated in s
8. The object is really to ol aside the order manting the covtifi-
eate and to question the pe 'oin'm by of thut order on the merils,
which ean really only be proporly donc by way of appenl, and an
appeal is not allowed on that grenud by the Ack.

The romedy conbemplatod by 8. 6 i3 not given for the purpos:
of guestioning the validity or propriely of the order granting a

gertificate on its merits, but its objeck in fo enalle a frash corkifi-

nocossary by o
pew sfate of things. The Act seems to contemplate the finulity of
an order passed under this sention for granting u cortificate, loaving

a party to resort to a snit to prove title, and this appears to be the

-~ view taken by a IFull Bench decision of the Sade Diwavs Adalat

N.-W. P, as {ar back as 1862.——Gossayn Dheer Geer’s Crm {1

T would on thess grounds dismiss this application w it cosls
(1) N-W. 2. 8.1 A Rep, 1863, val, §, p. 147
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Bropmoret, J.—1 regret that I am unable $0 concur in the
jrdgment of my brother Oldfield, for I take a different view, not
only of the law—ag. 6 of Act ZXVII of 1880—but also of the Fall
Bench ruling on which he rolies.

The section above~-mentionad is almest word for word the same
as 8. 5 of the repealed Act XX of 1841, What may be called the
marginal note of 5. 5 is as follows:—“The grant of certificate may
be suspended by appeal to Sadr Diwani Adalat, which Cowrt may
direct to whom certificate shall be granted, &e., and may supersede
certificate already grantod, and grant fresh cerlificate.”

The High Court now has exactly gimilar powoers under 5. 6 of
Act XXWVII of 1860 as the Sadr Diwani Adalat had onder s.
& of Act XX of 1841. When there are rival applicants for a
vertificate the High Court is, I think, competent either on appeunl
or upon petition, to interfere with the Distriet Judgs’s ordor at any
time, It may, on appeal, suspend the granting of a eertificate,
and ¢ may declave-the party to whom the eertificate should be
granted, or may direct such further proceedings for the investiga-
tion of the title as it shall think fit. The Court may alse upon
petition, after a certificate shall have been granted by the Distries
Court, grant a fresh cortificate in supoersession of the certificato
granted by the District Conrt,” and such fresh certificate “ shall
entitle the person named therein to receive all monies that may
have been recovered under the first certificate from the person to
whom the same may have been granted.”

In the Full Bench case above alluded to, there was only one
applicant for a certificate under Act XXVII of 1860, to collect
debts due to the estate of ome Surdha Geer. The District Judge
refused to grant the certificate, “as it appears that there is now
no proparty b;alonging to the estate of the deceased Burdha Geer,
and the applicant has failed to show that the deed of gift executed
by Surdha Geer in favour of Deo Geer is not a genuine document,
and as he hag also failed fo show that there are any sums due.to
the deceased Surdha Geeer, his application for a certificate is ‘héreby
rejected.” - The judgment of four Judges of the Full Beﬂch‘is_a&
follows :—The Court, with the exception of Mr, Roberts, who has
amorﬁ&i separately his reasons for dissent, are of opinion that Act
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?73:‘71[ of 1860 almits of un appoal {rom the decision of the
lower Conrt only in the two cases set forth in s. 6 of that enact.
ment, in which section the coursy bo be followed by the Sadr Cowrt
in disposing ol the appeal is preseribed; and the Court, with the
exceeption of Mr. Roberts, are of opinion that no ‘apnozml lies from
an orderof tha Judge rejecting anapplicant’s claim for a certificute,
and that such order is final, the apphicant, il dissatisfied thcmmth,
having his remedy by institeling o suit in tho Civil Court for the
rec\wéry of thie property of the deccased whose estate be claims to
administor to.””  Mr. Roberts went further and observed : ¢ 1 would
adhere to the Caleuntta precedent eited above (2, In my opinion
the Sadr Court may, uuder s 6 of Act XEVII of 1860,” grant a
certificate to a party who has been wrongfully denied the same,
though theie has been no certifioabe granted to an opposing
petitioner by the District Court.”

Trom the whole of the proceedings, it is obvious that the Judges
of the Fall Beunch had wnder consideration a case in which a certi~
fieake had not been granted to anyone, and the petition of the sole
applicant had been rejected.  The majority of the Judges held that,
under stch circumstunces, the onlur uf the District Judge was
final 3 but they also observed that Aet XXV of 1880 “ admits of
an appeal” from the decision of the Court “in the two cases’ sct
forth in &, 6 of that enactment, One of these two cases iy obviously
that reforred to in paragraph 1 of thas section, bat the other appar-
ently must Lo that comprised in paragraph 2 ;and if so, the learned
Judges must have considered the petition therein alluded to to bo
petition of appeal. The section under considoration has, I think,
been unskilfully drawn. Proceedings under Act XXVII of 1860
are as a rule brief. In the majority of such cases, it would be
possible for a Districk Judgo to record tho evidence and grant and
issne the cerfificate on a singe day. Itis diifieult to imagino a
case in which it would be possible for the Lligh Court to suspend
granting of a certificate. Moreover, it is not :q;pm-ent why the
High Court should be empowered to suspend the granting of a certi-
ficate, and todeclare the party towhom the certificate eshuuld l)e arant=

" &d, and should not be authorized to exerciso similar powers, pe)h'xps

only a day or two later, when the certificate had been gra wnted-and had
) Anand Moyee Chowdhrain v, Sheeb Chunder Roy--215k Maxch, 185
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or had not been issued ; but however that may be, T entertain no doubt
that the High Court is competent under s, 6 of Act XEVII of 1880,
either by appeal or upon petition, befors and after the certificate
may have been granted, to decide which of the rival appli-
cants should be granted the certificate, and to order accordingly.
Other judgments, besides the Full Beneh raling above mentlivned,
have boen referred to. The only one, howeve#, which I consider it
necessary to notice is by Straight and Oldfield, dJ., in F. A,
from Order No, 72 of 1879, Inthat judgment, which apparently
is unreported, is the following passage:—In the case before us,
the proper form of procedure wus by petition ; but assnming that
we ave af liberty to regard the application befors us as a petition,
we do not consider that the petitioners have shown sufficient
grounds for supersading the certificate grasied to Musammag
Nabli.” From this it may fairly be presnimad that the learned
Judges would have superseded the certificate, and have granted
a fresh certificate in favour of the petitioners, the rival applicants,
had the petitioners shown sufficient, grounds to the Court for the
passing of such orders.

For the reasons given above, I am of opinion that the preliminary
objection taken on behalf of the certificate-holder, Rangi, isnot valid,

[In consequence of this difterence of opinion, the case was refer-
red to and re-argued before a Benech consisting of BEdge, C. J., and

Olddield and Brodhurst, JJ.

The partios were represented as before, The Court gave judg-
ment, first, upon the preliminary objection raised by the respondent
to the hearing of the petition.]

Epar, C. J.—We think it will be better first to dispose of the
prelimipgry objection as to the petitioner’s right to apply for super-
session of the certificate already granted, and for the grant of a fresh
certificate to herself. TFor the purpose of dealing with this point,

it should be stated that the petitioner applied for the grant of a

certificate under Act XXVII of 1860, and the respondent opposed
her apglication, and applied on his own behalf for the grant of a,
cortificate to himself. The Judge made an order granting a certi-
ﬁem %o the respondent, and it appears that the certificate wae
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issuad.  No appeal waa preforved wnder 8. 6 of the A, It las
been contended on behalf of the respondent that the potition would
not e in this case, and that tho ouly remaldy of a person who ori-
ginally opposad the granting of « corlifiento undor tho Act, is an
appeal from tho Jndge’s ovdor bo bo hrought prior to tho ’l(‘ulm.l lgsue
of the cortificate. T am of opinion that this would be placing an
incorreet intorpretation wpon tho provisions of s 6. It appears
to mo that the scetion contemplates two different proceedings which
may arise under diffarent ciremmstances, M contomplaies an appeal
whicli is to have the effect of suspending the granting—which T take
to mean e dgsuing—of thy cortificate, and L inkerpret the word
“granting” in this manner, hoeause, unbil thero has been an ordor
for granling the certificate Lo a partic ular porson, it is dif u.«,ult to son
how any ona would have a dosus standi to bring anappeal in the mat-
ter. The intention of the Lieglslubure appears to e fo have been that,

npon an adverse order being muds, the parson ohjecting o ih might
thereupon bring his appeal, and the elfeet of this would ba to oblige
the Judge to hold Lis hand, and not to issua the certificate unlil the
decision of the appt 3:11. My reason for this opinion is that, on the
appenl, the Cours wonld have powoer to deeliwe the party to whom
“the cortificate” (to use the words of the Act} should be granted,
and might also, in liow of so declaring, diveet further inguirics to
be made as to the tile =1 preswme with thy object of enabling
the Court to ascertain to whom the ccvtifieata shoald be granted,
Thore is no provision in s, § for the event of a cortificate having
been already granted and monies colleeted under i, and the Court
afterwards deelding in appeal that the cortificate should be sob asido
and grantoed to another person, Bat if wo lank at the provisions
of the gection as to a petition for the granting of o fresh certificate,
we find it is provided that, in the event of the Court granting a
fresh cortificate in suporsession of the ene alveady granted, .all the
%paymentq made bond fide to tho person holding the original cer«
tificate shail be valid payments 3 and further, that the person
obtaining the fresh certificate on petition shall be entitled to recover
from the holder of the superseded certificato all monies which lad
been collected by him.  Thislatter portion of the section <lainly
shows that it was contemplated that the person who obtained the
fresh certificate may not be the porson who obtained the freed
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certificate, and disposes of the learned Munshi’s contention that
a fresh certificute would ouly bo granted onm petition in cases
where the first certificate was delective in form, Now, there is
nothing in the section to limit the powers of the Court on petition
to grant a fresh certificate to any petitioner who may show himself
to be entitled theroto. There is nothing to show that such fresh
certificate is not to be granted to the person who was dissatisfied
with and opposed the granting of ths original certificate ; and I
see no reason for placing on the terms of the section the narrow
construction contended for by the learned Munshi. I am therefore
of opinion that we have power to entertain the petitioner’s applica-
tion for g:-aut of a certificate to her by snpersession of the original
certificate granted to the respondsnt, aud that the preliminary
objection consequently fails,

Ouprierp, J—Upon further consideration, I concar with the
learned Chief Justice. At first I doubted whether it was intended
that by means of a petition the propriety of the order granting the

first certificate should be questioned. My reason for this doubt .

was that sech a power would ordinarily bo exevcised by way of
appeal, and that while an appeal is given by s. 6 of the Act, it 1is
not given for this purpose. There may, however, be a good reason
for this. Had this question. been taken up in appeal, the effect
would have been to cancel the first order and to invalidate the

original certificate, and all acts that might have been done under

it. That was probably not intended by the Legislatare, which
therefore gave a power on petition of superseding the certificate
only, leaving valid what had been done under it. This" being so,
my difficulty in coustruing s. 6 has to a great estent been removed,
and 1 concur in the opinion expressed by the learned Chief Justice.

Broprurst, J.—For the reasons I have already stated, Iconeur

with the learndd Chief Justice in holding that the preliminary

objection is not valid, and that this application can be entertained
by this Court under the second paragraph of s. 6. of Act XXVl
of 1860,

| The application was then heard and granted.]

Applieation allowed.
2
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