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Appeal allowed.

Before Sir John Edge, K i , Chief Justice, 3 I r .  Jusilsc Oldfield, a n d  Mr. Justice 1S86
Broduura. Beccmher gO.

G A N G IA  ( F mtitiohek) w. P.ANGI SIN G H  (O sjhci-oe.) ’'’

At:i  X X  V I I  o f  lnQ{\ s. Q —  G ra n i  o j  certif icate  by  B i s l r i c t  C o u r t - ^P e f i t z o n  io I l i g k  

Court  bij objector f o r  f r e s h  ctiri'jicaia — Supersess ion  o f  ceriiflcaie grantsd  btt 
D in  trie i Coui't,

S. 6 o f  A t t S X V I I  o f 18G0 c o n te m p la te s  tw o  d iffap e n t p ro c e ed in g s  
m ay  a ria s  u iicler d if fe re n t c irc m i's ta n c e s .  O ne  o f  th e se  p ro c e ed in g s  ia a n  a p p e a l,  

w h ic h  b a s  tlxfe e ffe c t o f  au sp o n ilin g  th e  “  g r a n t in g ,”  i.e., th e  i s s u i n g  o f  th e  c e r t i f i ' 

c a te  ; an d  th o  in te n tio n  o f  th e  L e g is la tu re  w a j  t i ia t j  u p o n  a n  a d v e rse  oriJor b e in g  

m ad e , th e  p e rs o n  o b je c tin g  to  i t  n iig lit th e re u p o n  a p p ea l, im d tiie  eS e tit o f th ia  
w ou ld  be to  o b lig e  th e  D is tr ic t  J u d g e  to  Ijold h is  lia iid , a n d  n o t to  issue th e  eer£ii~ 
fica te  u n t i l  th e  d ecision  o t  th e  a p p e a l.  T h e  o th e r  p ro c e ed in g  is  b y  w ay  o f  pefci» 

t,ion to  th e  H ig h  C o u rts  a f t e r  th e  c e r t if ic a te  h a s  b een  g ra n te d  b j  th e  D is tric t- 
C o u rt, to  g r a n t  a  i;reah ce rtifiea ti.; in  auperBCsslou o f  tlie  f l r a t ; a n d  th e  lafcfctri’ p o r ­

t io n  o f  8. 6 shoYv’S (h a t th e  p e rs o n  who o b ta in s  th e  f r e s h  c e r t i f ic a te  n eed  n o t be  tliQ 
p e rso n  w h o  o b ta in e d  th e  f i r s t ,  a n d  th e re  ia n o th in g  to  l im i t  th e  p o w r s  o f tho- 
C o u r t  on  p e t i t io n  tn  g ru n t  a  f r e s h  c e r t if ic a te  to  a n y  pei’so n , in c lu d in g  th e  p e rs o n  
w h o  opposed th e  g ra n t in g  o f  th e  original c e r t i i c a t e ,  w ho m a y  prove h im se lf  en ti«  
tie d  thesQtOj o r  to con fine  t h e  e s s r c is e  o f suah. p o w e rs  to  case s  w h e re  th e  first certi- 
Seate w as d e f e c t iv e  in  fo rm .

T h i s  w a s  a n  application to  t li6  H igli C o u r t  i ia d e r  s , 6  o f  z l c t  

X X V II  of I860  for the g ran t of a certificate for the collection of 
tlie debts due to a daoeaaed person in  supersession of a certificate 
gran ted  h y  tlie D istrict Judge of M irziipur. The faots are snfiici- 
6ntly stated in the judgm ents of the Court.

L ala J m la  Prasad  for the petitioner.

M unsiii Ilanum an Frasad for the opposite party .

OLDFlfiLDj fj.— The m atter before us relates to tho grant o f a  

certificate for collection of debts under Acfc X X V II  of I860 .
There were two parties who applied, nam ely, M usammat G-au^ia,

-the petitioner before us, ai|d E aag i Siugh, the respondent. Tli©
Court below refused to g ran t a certificuie to the petitionei', an d  

^grantee?'’i t  to the respoadeiiifc. ■ M iisaiimiat G augia has, 'S led  an"'

* A^>^lteati<m No. 172 of 1880 under h. 6 of X X V l t  of, ,iaSOs for supar- 
s ^ i S n  of certificate granted ;by T . M artin, Esf},, Dmti'ipt Judge ' of ii’u'za.p,ur, 
d'ttkS the 7 th ’Jul y , : 18 8,6.
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application, th e  object ui' -vvliich ir-\ io set abide f.lic <>?uer gran ting  
**̂ <̂ Torr***” CGi'tii'ioato siid to obtsiia n, cerbilicitio hortsolf.

A preliminarr objooiion lum been ’nibied on ilio part, of the 
resiponfItn.it ihat. tb is Oonrfc bftB ,uo jarisilic tiou  i,o eritortiun tbe 
petilion. In  my opinion t!io objjsctio'n is valid. Tbo [)i’0visi0ii 
ill Act X X V Il of 1860, upon wh,i(.ib Ibe petit/ionor roliey, is t,h;;fc 
contained iti s. 6. By thu!; proviBion, tJu-i grautin;];- of ;i cerUficate 
*'^muy bo suspciide,d b j  an u,ppcal to llio i'^adr Oouitj wisiob Ouurt^ 
may deebire tlio p a r iy  to wb.(uii tbo coriiji.^a-tij sliouKl bo o’fanted, 
or may direct siicsb fui’ther proccodi'agrf I'or fclio invoatiî 'ation of the 
titk^ iis it sball ibisdi f i t  Tho Gourt nvAy xipan aCtor
a certifiQiite shall liave [joou n;r;iiii;od by t,bi) jJisf;ri':d; Oosrrf-., grarifc 
a frosli cortiiiovafce in. super,•jt3.'-;sioii o f ilm ccsrtiiic.atii* gr;iuioii by S;]ih 
D istrict C ourt.”

Thus tboro are two ooiirgo?! of pi’0cndnr0- - i ir s i , l*y appoal 
boforo the certifieato is granf.od by j;lio DisU'iot (jonrt, wiiti a. viinv. 
to obtaitiinw this G oart’s or<lor tluit; Sdio of n cori/ific'ite
bo suspended pending’ tlio orfb^r of i;bi?j fjonrt ; :«:id aycr.ndiy, by 
petition after cfirfci'ficiite ia o-rmitedy willi a view oi’ 0<>u,rii’s 
granting a certific'alo in srtperBeyyioM oT tbtit o;rai)tod l;ty tj.ie Dis» 
tr ic t Oourt, I t  is clear tha t dio object of the pre^^oni potition is 
Bot an appeal of tbo niitiiro-“ab.jilod to in a. Oyuoi-j in say opinion, can 
the applicant succeed by si pnfe?&ioii K’.ieb a;-; ifj ooni:<?!opbj.totl in m ' 
6, Tho object is really to sot asidij U'lo order g ran ting  the crjrtifi- 
cate and to question tba pi’0[>riatj of th a t order on iln? rneri(,.s, 
which oati really only ba properly doae by way of appeal^ and an 
appeal is not allowed on that grouod by tbo Act.

The romedy contempbitod by s, 6 no t for tbo purposo
,of questioning tho validity or proprioly of tiio order grantin.0’ a 
certificata.on its merits^ bnfc its obj'ficl; ia to oiiablo frash certifi­
cate to be granted in stiporsosaiou v«heri rendered nocesRary by a 
m w  state of things. Tho Act soems to contem plate tdie finality of 
an order passed iinder this sootion for >‘>’ra!itin{4' a cortiflcate, leaving 
a party  to resort to a srut to prove titlOj and this appears to be the 
view taken by a Full Bench decision of the S adr .Diwsis^ Adalat^ 
^ .-W . Pj as far back as 1862.-—-OoMayji Dheer Cass {i)«

J would on tbps3 grounds dismiss this application w ith C0Ht$-'
(1) N.-W. P. I}. A Rq>., 1S63, vol, p. l-f/ '

274 Tm iindian la w  bispok'j/s. [vo l. ix.
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B rodhohsTj J .-—I regret tbat I  am unable to concur in the 
judgm ent of my brother Oldfield^ for I  take a diiterent viev/, not 
only of tho law-*-s. 6 of A ct X X Y II of iS60-~biifc also of t i e  F u ll 
Bench ru ling  on which he rolies.

Tha section above-meiitionQd is filmost word for word ihe same 
{IS s. 5 of the repealed Act X X  of 1841. Whafc ma.j be called the 
m arginal note of,s. 5 is as follows;— “ The g ran t of certificate m ay 
be suspended by appeal to Sadr Diwani A dalat, \Yhich Court m ay 
direct to whom certificate shall ba granted , &o., and may supersede 
certificate already g ran ted , and g ran t fresh ceriificate.”

The H igh Court now has exactly similar powors under s. 6 of 
A ct X S V I I  of 1860 as the Sadr Diwaui Adalat had tinder s.
5 of Act X X  of 1841. W heu there are rival applicants for a 
certificate the H igh Court is, I  think, conipetent either on appeal 
or upon petition, to interfere with the D istrict Ju d g e ’s order at any  
time. I t  may, on appeal, suapend the gran ting  of a eertiiicate, 
and “  mny declare - the party to whom the certificate should bs 
granted, or may direct such further proceedings for the investiga­
tion of the title as it shall think fit. The Court may also upon 
petition, after a certificate shall have bean granted  by the D istrict 
Court, g ran t a fresh certificate in supersession of the certificate 
granted by the D istrict C o u r t ,a n d  such fresh certificate shall 
entitle th,e person named therein to receive all monies that may 
have been recovered under the first certificate from the person to 
whom the same may have been gran ted .”

In  the Full Bench case above alluded to, there was only one 
applicant for a certificate under A ct X X V II  of 1860, to collect 
debts due to the estate of one Surdlia Geer. The D istrict Ju d g e  
refused to g ran t the certificate, it  appears th a t there is now 
no proparty belonging to the estate of tlie deceased Siirdha Geer, 
and the applicant has failed to show th a t the deed of gift executed 
by Surdha Geer in favour of Deo Geer is not a genuine documentj 
and as he has also failed to show th a t there  are  any sums due to 

; the deceased Surdha Geer, his application for a certificate is hereby 
rejected.” The judgm ent of four Ju dges of the F u ll Berioh is 
follows .'■—' “ The Court, with the exception of Mr, Bobert^, who has 
«ic:or^ed separately his reasons. fo r dissent.,' a r0 .:of xjpinion.that, A et
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? L X V IIo f 1860 ailtnits of an Mppoal from fclio decision of t&.e 
lower Court only in ilio two cases wcl; lorLli in a, 6 of that eu!ict“ 
inetit, ill wliioh Heotiou tho coni'Mo to bo CoUowed by the Sadr Court 
iu dispoidu'^ of tlio ;i}fi)C)id is proscribod; and Llio C ourt, w ith tho 
execcptiou of Mr. Koborta, are oF o|)iaion that no appeal lies from 
an order of tlioJudo'o rejoctingau a[)[)licant’s claim, for a certificatej 
and that sach order is final, tlio applicant, if  dissatisfied thorovvithj 
having his rem edy by iufititulin'^ a su it isi tho Civil Court for the 
recovery of the property of the doeoaHed whose estate ho claims to 
administer to.” Mt. Roberts ^Yent furthBr and observed : I would
adhere to the C alcutta precodent cited ubovo (2) In  my opinion 
the Sadr Court may, und.'r s. 6 of A ct X X .V II of 1860,^ g ran t a 
certificate to a party  who has been wrono-fully denied the same, 
though tUeio has been no certihoate g ran ted  to  an  opposing 
petitioner by the D istrict C ourt.”'

From  the whole of iIkj pi'oceedino's, it is obvious th a t the Judges 
of the F a ll Bench had under consideration a case in which a certi­
ficate had not be(3ii granted to anyone, and tho petition of tlie sole 
applicant had been rejected. Tho m ajority of the JudgC3S held thatj 
under such circurastaiicea, the ortier of tho D istrict Ju d g e  was 
f in a l; but they also ohdorved th a t Aot X X V J.l of I860 “ admits o f  
a« appefli” from the doei.sion of tho Court “ 'iw the two Gases''’ set 
forth in b. 6 of that enactmeiit. One of tho' îo two cases is obviouvsly 
that refori'ed to ir*. paragra{>h 1 of tlio section^ but the other appar­
ently must bo thnt comprised in paragraph  2 ;an d  if  so, the loariiod 
Judges m ust have oonaiderod tlie petition tiiereiu alluded to to be a 
petition of appeal. The section under considoration has, I thiuky 
been unskilfully drawn. Proceedings nnder Act X X V II  of 1860 
are as a rule brief. In  tho m ajority of such cases, it would be 
possible for a Ditstrict Ju d g e  to record tho cvidonoc and g ra n t and 
issue the certificate on a singe day. I t  is diificulfr to im agine a 
case in which it would be possible for the Hi,i>-h C ourt to suspend 
granting of a certificate. Moreover, it  is no t apparen t why tho 
H igh Court should be empowered to suapond tho i^raiiting' of a certi­
ficate, and to declare the party to whom the certificate should be g ran t-

■ ecl, and should not be authori^ied to oxerciao sim ilar powers, perhaps 
only a day or two lator, when the certificate had been granted^aud had  

(2) Anand CkowdhminShc&h Chm.cUr

TH E I N D U N  LAW  K EI‘()RT!3. IS.
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or had not beau isisued ; bu t how'ever th a t may be, I  entertain  no doubt ^886
that the H igh  O oart is competent under s, 6 of A ct X X V II  of I860, q ^kgu

either by appeal or upon potitioa, before and after the certificate 
may Lave been granted, to decide which of the rival appli­
cants should be granted, the certificate, and to order accordingly.
0,ther judgm ents, besides the Full Bench ruling above meniioiied, 
have been referred to. The only one, Uowevefj Avhioh f consider it 
necessary to notice is by S tra igh t and Oidfieldj J J . ,  in P. A. 
from O rder No, 72 of 1879. In  tha t judgm ent, which apparently 
is unreported, is the following passage ;— In the case before us, 
the proper form of procedure was by petition ; but assuming thafe 
we lire at liberty to regard the application before us as a petitioiij 
we do not consider th a t the petitioners liyve shown snfBcienfc 
grounds for superseding tlie certificate griiated to Miisammat 
N abli.” From  this it may fairly be presumed that the learned 
Judges would have superseded the certificate, and have granted  
a fresh certificate in  favour of the petitioners, the rival npj-jlicants, 
had the petitioners shown sufficient grounds to the Court for the 
passing of such orders.

F o r the reasons given above, I  am of opinion th a t the preliminary 
objection taken on behalf of the certificate-holder, Rangijisnofc vah’d.

[In  consequence of this difference of opinionj the case was refer­
red to and re-argued before a Eench consisting of Edge, 0. J . ,  and 
Oldfield and Brodhurstj J J .

The parties were represented as before. The Court gave ju d g ­
ment, firstj upon the prelim inary objection raised by the respondent; 
to the hearing of the petition.]

E d g e , C. J .— W e think it will be better first to dispose of the 
prelimips^ry objection as to the petitioner’s righ t to  apply for super­
session of the certificate already granted, and for the g ran t of a fresh 
certificate to herself. F or the purpose of dealing with this pointy 
it should be stated tha t the petitioner applied for the g ran t of a 
certificate under Act X X V II of 1860, and the respondent opposed 
her application, and applied on his own behalf for the g ran t of 
certificate to himself. The Judge m ade an order gran ting  a certi- 

lio’the respondent, and it appears tha t th e , ceitifieate was
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ifiSaed. No ajippal wtw prcCorred iimlor b. G of ilie Aoij, I t  has 
been conteiuled on belialf of tlio rospoiulonfc fch:i,t tho petition would 
not lie in thia cuhoj jirid iluit tlio only rcunod j  of a porsojs wJio ori­
ginally oppo'Ku.1 tho .o'i'aiitin*? of ;:i, ooi'liiioiito utsdor tlio Act, is an 

fi’oin tlio order to l»o broiifflit i)rior to tlui actual isHiie
of tliO cort,ilicat(:% I a in  of opinion this would bo placing ;m
incorroet intorpret;diou niM)n tho j>roviBi(ins of s. <). I t  appeurs 
to use tliat tho sciction (!ontoui|)l;i,to.s two diffHrcnt proceedings which 
mjiy arise under diiiei'ont c:ircinniitar‘.e(,!S. l i  contoiiiplatoH an appoai 
which is to have tho v.Hva'A', of .susj)ondin<;' tlio g ran ting-—which I  taka 
to nienn ilio isisnlug-—of ilnj oortificaJio, and I  in to rp ro t the word 

g ran tin g ” in lliis inannerj h(!c;uiso, un til ilioro Inva boon an ordor 
for granting the oortiiic^ai^o to a jtarti(Mihir ])Brson, it ifJ diffiouU. to soo 
how any one wouhi havo a lomti s,t(m'J% to Ijring at\ a|>poal in the m at­
ter. The intent ion of rhi,'. Ijcgislatiu’o appears to iac to havo b«en that, 
upon an adverse order being uiiuloj lli-i pors'‘*n ol»jocting to ih niigiit, 
thereupon bring hi« app'-al, and the efiooi of tlris would bf3 to obligHT 
the Jndge to hold his hun;'!, and not to issue the oerfcilicate unLil tho 
decisien of the appoah iWj reason for iliis opinifni is iliai, on IIhj 
a,ppeal, the Gourt Wenld have [)o\ver to doelnre the |j;irty to whom 
“ the certificate” (to uho the words of tho Act) sliould bcs granted, 
and might alsoj in iiou <)fso deelariiig, dir(!ot I'lirfiujr inquiries io 
bo made as to tho t id e - - I  fn'eHiime with tlie object of ()]ia.bling 
the Court to ascertain to whom the eertifieate shoald bo granted. 
There is no provision, in. s. 6 for tho evtnifi of a coriiflcate liaving 
been ah'eady granted and inonieB collncted under it, an;l the Court 
afterwards deciding in appeal that the coriifioato should bo seiiawidrs 
and granted to another person. But if Vv'-o lofdv at tho provisions 
of the section as to a petition for the granting of a fV(3sh coriifioato, 
we find it is provided thaf, in the event of the Court granting a 
fresh certi'ficate in supsrsesaion of the one ah'oady grante(,|^ ,all tho 

ayments made bond fide to the person hohling tJie original cer-
i.iRcnto fshall be valid paynitsnts ; and furthoiy th a t tho person 
obtaiaing the fresh certificate on petition slv.dl be outitled to rocoYer 
from the hohier of the superseded eertlFujato all monies which had 

Jjeen collected by him. Tins latter portiou of tho section ^plainly 
shows that it was contemplated that the person who obtained tho 
fresh certificate m ay not be the person who obiaiaed



certificate, and disposes of the learned Munslii^s,^contention tliat 1S8G
a fresh certifieatG would only be granted on petition in cases
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where the first certificate was defectiro in form . Now, there is w- 
nofching in the section to limit the powers of the Court on petition 
to grant a fresh certiiicate to any petitioner w h o  may show himself 
to be entitled thereto. There is nothing to s h o w  t h a t  bucIi fresh 
certificate is not to be granted to  th e  person who Vv̂ 'as dissatisfied 
with and opposed the g ran ting  o f  th'.  ̂ ori,o;inaI certificate ; and I  

see no reason for placing on the taring o f  the section the narrow 
construction contended for by the learned Miinahi. I  am therefore 
of opinion th a t wo have power to entertain the petitioner’s applica­
tion for g ran t of a certificate to her by supersession of the original 
certificate granted to  the respondent, and tha t the p reiiin inarj 
objection consequently fails.

O l c f i e l d , J .— U pon further consideration, I  concur with the 
learned Chief Justice. A t first I doubted whether it was intended 
that by means of a petition the propriety of the order granting the 
first certificate should bo questioned., My reason for this doubt 
was that such a power would ordinarily bo eKercised by way of 
appeal, and th a t while an appeal is given by s. 6 of the Act, it  is 
not given for this purpose. There m ay, however, be a good reason 
for this. H ad this question-been taken u p 'in  appeal, the effect 
would have been to cancel the first order and to invalidate the 
original certificate, and all acts that m ight have been done tinder 
it. That was probably not intended by the Legislatiirej ■which 
therefore gave a power on petition of superseding the certificate 
only, leaving valid what had been done under it. This being sOj 
my difficulty in  construing s. 6 haa to a great extant been removed, 
and 1 concur in the opinion expressed by the learned Chief Justice.

B r o d h d r s t , j . — For the reasons I  have already stated, I  coneur 
will, the" learned Chief Justice in holding th a t the prelim inary 
objection is no t valid, and, that this application can ba entertained 
by this Com’t under the second paragraph of s. 6. of Act X X Y Ii

of 1860.

[The application \yas then heard and gran ted .]

A pptkd iion  allowed^;

U


