
18S6 iTicnmbranco covcrs tlie probable valno of the property, is V o t

""sat̂ t i 'aT '  sufficient to sustain a [jlea th a t the person whose property is sold,''
liaa no saleable in terest in the property under a. 313. There is 

B amji Das, g^j^^ays the equity of redem ption rem aining. W hat I  understand
that section to conteniplato is, th a t oitlior the judgm ont-debtor
bad no interest at all, or tlia t tliG in terest was not one he could 
sell. TLe fact tliat the property may fetch little or notliing, if sold*, 
does not affect the qnoBtion,

W e have been referred to Naharninl v. Sadut A ll (1) bu t th a t 
case is not on all fours with the case bpforo us, which is more in 
accord with a subsequent case—-Proiifrp Chii/iuh‘r CliuckerhutJy v. 
Fanioty (2), which the Judges diatinguish from JS'aho-rrnul v, Sachit 
AH  (1).

For tliesQ reasons I  would dismi«s this appeal with cost^i.

B rodiiursTj J .  — I  concur,
Apppal dlsnmsc(L

THlfi I S D I A N L A IV  K E P 0 E T 6 .  [V'OL. IX ,

1886, Before S ir  John Edge, KL, Chief Justksif and Mr. Junlicn Tyrrell.
December 17.

________ ____ S H E O A M B A B  othkhb  ( D e f e n d a n t s ) w. L)K(J D A T  (rrjAiNTiFp)*' ' .

A r b i t r a i io n ‘~A (jrcem ent  fo re fer— Orii(;r under «. TM'it) o f  ihe C iv i l  Procedure Cadii to 
refer matters  in d iqmtu  in taction, then pending  — Order  under  s* 'A'l'ii, pendituj ihe 

reference, gran thn j  p l a i n t i f f  permission,  to xvi ihdraw n)ith libe.rhj to brinii f r e s k  

su i t— A e i  I  o f  IS77  {Speci l io  R d i e j  / i d ) ,  s. 21.

The wording of a. 21 o’f tho SpHcifie. Roliel: Act/ (I of 1377) ia wMe enoiigh to 
coyer contracts to refor any mttUer wliich can legally be rfjferroti 6o iirbitralioti, anii 
one of such niattera is a suit, wliicli is pvoceediug in  Court.

Tlie parties to a suit, while i t  was pemliug', jigrneil to refer tlio imitterEi in 
difference between them to arbitration, inid for th is purpose applied to the Court 

for 55.a otder of reference tindi'i’ s. 500 oi! the Civil PiMccjihnx! Cod'?. Tlic applica
tion  was granted, arbitrators were appoiutod, '’,iid it  ordered th 'tt they should 
make their award within one week Before llio wecl:: had ejrpirod, and before atiy 
award, had been oiade, one of the p.wtie.'H made un c.r pafie  jipjdication under s. 373 
of the Code fof Iciive to witlidraw from the su it with liberty  to briu^ a frosh Hiiil; 
in  respect of the same subject-m atter. The jippUcatiou was pjrantod, the snit 
struck off, and a froah suit instituted in puranaiiee of the ])crniiflsion thus given 
by the Court. In  defoiice to this suit it wna pleaded th at tiie su it was barred by 
s. 21 of the Specific Relief Act (I  of 1S77).

, , ‘"Second Appeal No. 246 of 1886, from a decree of Msuilvi Shah AhCiul-ulIah,
Bii'bordiniite ^udge of G-orakhpur, dated the 11th January, 188(5, confirniiijg'a decree * 
of MunsM Eaj Nath Prasad, Munsif of Biiati, dated the 24tb September, 1^85.

(1) 8 Calc, L . E ., 4GS. (2) I, L. K,, 9 Cttlo, 50G. *'
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Held, that the Court in the former proceedings bad no pc\7er to  revoke the 
order of reference prior to aw;ii'J c.i:cept as provided by s. 510 of die Code ; Uiafc 
consequently the  C ourt’s order under s. 37:j Wiis ultra vires if involving such revoca- 
tion, or, if not involving- it, left the onler of reference still in force ; tha,t iu eithet' 
alternative the suit was b a rre l by b. 21 of the S|jecilic Relief A ct ; «nd that i t  was 
im 'laterial th;it the period within which the awnrd was to be mude expired before 
the briHging of the second action.

Per TyiiuELi;, J.j tiiat the suit was b.irre'l by the second chiuse of s, 373, the 
Coiirfi having bad 110 jurisdiction to p.iss th e  order under thnfc section, or, having 
referred the suit to arbitration, to restore thD suit to iti-j file and trea t it aa awaiting 
the C ourt’s decision.

The plaintiff in this case claimed possession of a one anna sbare 
of a village on the allegation tha t it formed part of the jo in t family 
j roperty^of himself and the defendants, who were his first cousins, 
and had dispossessed him .of the share. The defendants denied 
these allegations, and asserted an exclusive righ t to the property in 
question. They also [)leaded that the suit was barred by the pro
visions of s. 21 of the Specifio Relief Act (I of iy77).

This plea arose out of the following circumstances. The plain
tiff had, previously, in December, 1884, institu ted  a suit against 
the defendants in respect of the same m atter and upon the same 
grounds as the present, in  the Court of the M unsif of Basti, 
W hile the suit was pending, the parties agreed to refer the m atters 
in difterence between theni to arbitration, and for this purpose 
applied to the Court, on the 31st January , 1885, for an order of 
reference under s. 50G of the Civil Procedure Code. This application 
was granted, and arbitrators were appointed, and it was ordered that 
they should make their award w ithin one week. Before the week 
had expired, and before any award had been made, the plaintiff mad© 
an ex parte application under s. 373 of the Code, for leave to w ithdraw 
from the suit, w ith liberty  to bring a fresh suit in respect of the same 
subject-m atter. This application was granted on the 3rd February , 
1 8 8 5 , and the suit was sfcnrck ofr, and the present suit was instituted 
by the p laintiff in pursuance of the perm ission thus granted  to Mm,

The Oourfc of first instance (M unsif o f Basti) was of opinion that 
the suit was not barred by s. 21 of the Specific Relief Act, on the 
.ground Tnat the Court in  the former suit had power to g ran t the« 
plaintift permission to withdraw from the su it w ith liberty  to sus 
^sjgain, and had properly exercised such powsr, iand that the result of

1886
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its order waa to cancel the suit, and consequently tlio arbitraition
"sijyDVMa VK pi’ocGediun-g, which formed part of it. U pon tlie m erits of tbo case

the Court save tho phiintift a docroo. The defondants appealod to 
Deooat. . -

tlio iSnbordinato Jadgo  of Crorakhpar, who dismissed tho appeal,
af^reeing with the roa.sous stated by the M ansif. Tho Ooiirt 
observed I am of opinion tha t an agreem ent to nom inate arb itra
tors was entered into between the parties during  tho pendency of 
tlio former suit. This application was m ade to the Court in which 
that suit w’as instituted^ but when the suit, on the application of the 
phiniifF under s. 373 of the Code of Civil Procedure, was w ith
drawn, the arbitration proceedings were nullified, and the agroemenfc 
to nominate the arbitrators fell through. In  my opiuiou such applica- 
tions, which are made to tho Court under s. 506 of the Code, form 
part of tho original s u i t ; and when, on the plaiiititra application, 
the suit itself is caacelled, the application for nom ination of arb itra
tors also bccomes null and void....„e>I hold tha t the order of tho 
Coiu’t in the form er suit, giving tho plaintiff permission to w ith -■ 
draw from the suit, is final. W hatever this order m ight havo bean, 
it cannot be questioned in the subsequent suit. In  tho case of Ahdul 
Rahman  v. L a i Behari (I), the H igh Court has ruled th a t in a subse
quent suit no argum ent regarding the exercise of tho power under 
s. 373 of the Code of Civil Procedure, when such form er order has 
become final, can be discussed.”

The defendants preferred a second appeal to the  H ig h  Court, 
on the ground that the order passed under s. 373 of the Civil Proce
dure Code had not avoided the agreem ent to refer the m atters in 
difference between the parties to arbitro,tionj tha t the plaintiff had, 
hy  his conduct, refused to perform the agreem ent, and th a t iho 
suit was therefore barred  by s. 21 of the Specific Relief A ct.

The Hon. P and it Ajudhia Natlm nd. P an d it Sundar L a i for tho 
the appellants,

Munshi Sukh Ram for the respondents.

E dge, 0 . J . —The first question in  this case is w hether s, 21 of
the Specific Relief A d  applies to a contract to refer to arb itra tion  an 
ixetion already pending. I t  appears to mo th a t the w ording o f the 
section is wide enough to cover contracts to refer any mattei* wl^ich 

( 1) Weekfy Hotes, 1885, p. 151.
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can legally be referi'ed to arbitrat.iou. One o f such iv.aiters is a suit 
wliich is proceeding iu Oo?5r-fc. That being m y v ie w  of the scope 
of s. 21, the nestq aestio n  is, wm  tliere in i;his caso a contract to 
refer a Blatter to arbilrution which tiis plaiiitifF has refused to 
perform ?

. Tins question depenrjg to come e rten t upon tlie faota of tiiis case. 
The first suit was brongiii in Deceiujier, 1884. Before it came on 
for triaij the pfirtios a„(Treed or contrncted io refer tbe whole aotioH to 
arbitration, and on the 3! st Januaryj 1385, in ptirmiaBco of th a t 
agreementj npplied for and ohiaiaod from the M ansif an order for 
reference. W e IiaTe been, informed that it waB a part of this order 
that the a rb itra to rs  should make their award v/ithin one weak. 
However, before the weak espirodj tbe phur.tiu made an a’pplicaiioii, 
not by consent bnt adv8raalj,''for laare to witlidrHW the action tinder 
s. 378 of tbe Civil Profiethirc! Ootie, and to brino- a freali one. The 
Munsif, on tlie 3rd February , 18o5, graiifced the' appiieatioiij and 
made an order to tbe efr-ict Uuit fclie plsintiff m ight withdraw, and 
bring a fresh action, so fur iis the biw aiUnved. The fresh actioa 
has now been brought. The Oonrt below have hold that s. 21 of 
the Specific Relief Act does not ftpply, that thare is and was no 
agreeement to refer, and that tlie eiieet of the Miinaif’s order was 
to caiKiel the oider of referenco. W e asked Mmishl Sukk Earn to 
point out any power which the Coart has to reVoI?e an order refeFr-” 
iiig an action or m atter in an actioUj except in the events referred . 
to in s. 510 of the Code, blithe has adnsifcfced thnt he cannot do so. 
The Court had, no doubt, power to deal -with cases of partiality or 
other xiiiaconduct; but this power wonid only arise after the award 
had been made. W iiy this shonid be so, I  cannot say. I t  would 
appear advisable that the Court should be able to revoke a submis
sion before award, if satisfied, th a t the arbitrators were actiniy 
corm ptly, thougli of coiirse strong evidence of this would be required, 
Munsi Sulch Ram cannot show any power to revoka a siibtiiissioii 
to  arbitration in  a case of this idiid, and we can find nothing ia  
the Civil Frocodare Code eBablingthe Msansif to revoke the order 
of referemce in this case. I f  there is no siich , power,: it  appears to 
us tha t t^ere  m ust bo one of two results ; either the M nnsif had no 
power ta  act nnder s. 373 of the Code, if  the effect sii'sh actioii 

1)Q, a :revooation of the order of feference, 'or‘j if tlie:permi:ssi,c)jj;
' .........................
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1886 to withdraw would not involve such revocation, then the order to 
'‘*7'’̂ ’”"™“^  rePAr the Rciiorj i,'3 Btiii ia  foi oo  ̂ ao thsu', tli» M’aiisii‘’s order wasbS0o/,;jnAti

eithc? V'Mrs ov f-'loo inopurativo ji.n u revocaiioii. Jw o ic h e r

a i t e m a i i v c ,  tho caao falis w idiitt s. 21 of the B p c o i f i c  I l o l i o f  Act, 
Biifc Mnnshi S u k / i  l i a i n  oon to iu lG  tha t the p e r i o d  o f  tim e within 
which the aw ard \y>xh  to be nia,de oxpirod before the bringing’ p f  
the seisoinl aotiou. To m j mi ad that does not answ er the defendant's 
point. S. 2 1  is in  positive term s, :t,ud ])rovideu th a t “ save a© 
provided h j  the Code of Civil Procedure, no coistract to refer a 
coatroverRj to arb itration  shall be speoilically enf’orcod • bu t if ;my 
pei’BOU who has mado such a contract, and has i-oirised to perforiK 
i t  sues ia  respect of any si;il)ject which he h;ia contractod to refoi-j 
the existenco of such contract shall bar tho sv n it / ’ .Now, this refers to 
a jsersoii refii.'jing performanoe of a contract v/iiile it is still oper
ative. In  thia cafiOj w ithiii tlie prescribed wook^ a n d  while the 
agreem ent waa still in foroe^ Miinshi Sfikh Baui's client did refuse 
perform ance, and showed siicli refusal eii'ectively by applying fo r  

leave to withdraw.

U a d a r  t h e s e  G i r e n m s t a n c e s ,  I  a m  o f  o p i n i o n  t h n t  21 o f  the 
Specific R e l i e f  Act aj)}.ilies to t h e  ca:'H3, a n d  ufFordu tin a n s w e r  t o  

the s i i i t j  a n d  tliat this a p p e a l  must bo a l l o w e d  w i t h  costf j,

Ti'EEELL, J .—-I concur w ith the learned (Jhief Justice, and 
would only tidd tliat^ in in_y opinion, thia su it is brirrod by the  
second chuise of 8. of the Civil Proeedure Code, as it appears- 
to me that the M unsif had no javisdio/tion to .i-ivo the pbiintiff’ p(sr™ 
mission to witlidniw from tlie form er suit and brino' a fresh ono for 
the same Bubj3(;t-matier„ U nder the circumsti.inces which liuvo 
been stated by the loarricd Uhief Justico, the M iinsif had delegated 
his authority in  connection w ith  tho suit to aa  arb itra to r appointed
l) j  him on the aoinination of both p a rtie s ; and under the cireum- 
stanees deBcribed in, the p lain tiff s ca* par^e appIi(;atioUj tho M unsif 
(■vas not Gompetent to restore the suit to his file, and trea t i t  aa one 
awaiting his decisiou. The action of a Uourt referring  a suit 
to arbitration  under Chapter X X X V l l  of tho O o d o  is lim ited 
expressly by the provisionB of that, chapter to dealing^w ith the 
award. I t  may rem it or otherwise in terfere with the aAvard, but 
may not otherwise treat the suit as one which has remjCillod Jipoa 
Its own file,
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I 'Qoncnr with th.Q learued Ohiof Ju stice  in deereem g ibis appeal
w ith  c o s t s .  -™

SaSOAMBiffi
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Appeal allowed.

Before Sir John Edge, K i , Chief Justice, 3 I r .  Jusilsc Oldfield, a n d  Mr. Justice 1S86
Broduura. Beccmher gO.

G A N G IA  ( F mtitiohek) w. P.ANGI SIN G H  (O sjhci-oe.) ’'’

At:i  X X  V I I  o f  lnQ{\ s. Q —  G ra n i  o j  certif icate  by  B i s l r i c t  C o u r t - ^P e f i t z o n  io I l i g k  

Court  bij objector f o r  f r e s h  ctiri'jicaia — Supersess ion  o f  ceriiflcaie grantsd  btt 
D in  trie i Coui't,

S. 6 o f  A t t S X V I I  o f 18G0 c o n te m p la te s  tw o  d iffap e n t p ro c e ed in g s  
m ay  a ria s  u iicler d if fe re n t c irc m i's ta n c e s .  O ne  o f  th e se  p ro c e ed in g s  ia a n  a p p e a l,  

w h ic h  b a s  tlxfe e ffe c t o f  au sp o n ilin g  th e  “  g r a n t in g ,”  i.e., th e  i s s u i n g  o f  th e  c e r t i f i ' 

c a te  ; an d  th o  in te n tio n  o f  th e  L e g is la tu re  w a j  t i ia t j  u p o n  a n  a d v e rse  oriJor b e in g  

m ad e , th e  p e rs o n  o b je c tin g  to  i t  n iig lit th e re u p o n  a p p ea l, im d tiie  eS e tit o f th ia  
w ou ld  be to  o b lig e  th e  D is tr ic t  J u d g e  to  Ijold h is  lia iid , a n d  n o t to  issue th e  eer£ii~ 
fica te  u n t i l  th e  d ecision  o t  th e  a p p e a l.  T h e  o th e r  p ro c e ed in g  is  b y  w ay  o f  pefci» 

t,ion to  th e  H ig h  C o u rts  a f t e r  th e  c e r t if ic a te  h a s  b een  g ra n te d  b j  th e  D is tric t- 
C o u rt, to  g r a n t  a  i;reah ce rtifiea ti.; in  auperBCsslou o f  tlie  f l r a t ; a n d  th e  lafcfctri’ p o r 

t io n  o f  8. 6 shoYv’S (h a t th e  p e rs o n  who o b ta in s  th e  f r e s h  c e r t i f ic a te  n eed  n o t be  tliQ 
p e rso n  w h o  o b ta in e d  th e  f i r s t ,  a n d  th e re  ia n o th in g  to  l im i t  th e  p o w r s  o f tho- 
C o u r t  on  p e t i t io n  tn  g ru n t  a  f r e s h  c e r t if ic a te  to  a n y  pei’so n , in c lu d in g  th e  p e rs o n  
w h o  opposed th e  g ra n t in g  o f  th e  original c e r t i i c a t e ,  w ho m a y  prove h im se lf  en ti«  
tie d  thesQtOj o r  to con fine  t h e  e s s r c is e  o f suah. p o w e rs  to  case s  w h e re  th e  first certi- 
Seate w as d e f e c t iv e  in  fo rm .

T h i s  w a s  a n  application to  t li6  H igli C o u r t  i ia d e r  s , 6  o f  z l c t  

X X V II  of I860  for the g ran t of a certificate for the collection of 
tlie debts due to a daoeaaed person in  supersession of a certificate 
gran ted  h y  tlie D istrict Judge of M irziipur. The faots are snfiici- 
6ntly stated in the judgm ents of the Court.

L ala J m la  Prasad  for the petitioner.

M unsiii Ilanum an Frasad for the opposite party .

OLDFlfiLDj fj.— The m atter before us relates to tho grant o f a  

certificate for collection of debts under Acfc X X V II  of I860 .
There were two parties who applied, nam ely, M usammat G-au^ia,

-the petitioner before us, ai|d E aag i Siugh, the respondent. Tli©
Court below refused to g ran t a certificuie to the petitionei', an d  

^grantee?'’i t  to the respoadeiiifc. ■ M iisaiimiat G augia has, 'S led  an"'

* A^>^lteati<m No. 172 of 1880 under h. 6 of X X V l t  of, ,iaSOs for supar- 
s ^ i S n  of certificate granted ;by T . M artin, Esf},, Dmti'ipt Judge ' of ii’u'za.p,ur, 
d'ttkS the 7 th ’Jul y , : 18 8,6.


